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HE Proprietor of the following ſhetrs is 
very ſenſible that they will, at firſt, appear 
in public under ſome diſadvantage without the 
Author's name; but having (before he pur them 
to the preſs). prevailed on fome gentlemen of 
known judgment to read them in manutcript, who 
(without conſulting together) were unanimous in 
the approbation of them, he no longer heſitated 
to riſque the expence upon the merits of the col- 
lection; to which he was alſo induced by ſeveral 
other: ven i i ot hogs > 2 
Firſt, There are but a ſew books of Reports of 
Caſes in Chancery; inſomuch that, before the pub- 
lication of Mr. Yernon's, a gentleman muſt have 
attended that bar many years before he could, with 
juſtice to his clients, venture to give advice in 
equity- matters of difficulty. 


Secondly, Thoſe Reports in Equity which have 
been publiſhed, are moſtly ſhort notes of the ſtate 
of the caſe, and the decree, (often without any 
reaſon given), and one or both of theſe frequently 
imperfect; ſo that the reader muſt be a perſon of 
good experience in his profeſſion, and muſt afford 
more than ordinary attention and conſideration to 
many of them, to enable him rightly to underſtand 

A 2 their 


P REF a'CE | 
their tendency, and ſo to make the proper uſe of 

them: but in this our colleftion it is hoped the 
caſes are fully and truly ſtated, and the arguments 
of counſel, and the reaſons given by the Court 
for making the decree are reported pretty much at 
large; as was the method of Mr. Plowgden, Lord 
Vaughan and ſome others, in the common law, 
and is done in ſome few in Chancery ; particularly 
in the three ſelect caſes, viz. The Duke of N. 
folk's and two more. And here it may be pro 
to obſerve, that before the determination of that 
great caſe of the perpetuities *, almoſt all the 
great lawyers in England were of opinion againſt 
the point, as it was determined: but þ ſince that 
time the whole profeſſion ſeems to concur with 
that determination, To what can this be attributed 
fo naturally as to the printing that caſe, and the 
arguments at large, whereby men had leiſure to 
diſcern which were the arguments of art, and 
which of common ſenſe? | 


Thirdly, The caſes here collected are of. a very 
late date; therefore, if they be well taken, we 
have the authority of Lord Cote, concurring with 
reaſons too plain to mention, that they muſt be 
the Moſt uſeful. n 


— 


gee the opinions of the rounſel, and the arguments of 
the three chief judges in that caſe, | 


+'$ee the caſe of Lamb and Archer. in Shiner and Salkeld, 
5 M. 14. and many other caſes lince of the like nature.. 
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 Fourthly, They have been (except three or 
four) decreed by Lord Talbot, whoſe eminent 
virtues and abilities were ſo ſerviceable to his 
Prince and uſeful to his country, that the loſs of 
him would have been reckoned a public calamity 
at leaſt for one generation, if he had not (by a 
felicity peculiar to the reign in which he flouriſhed) 
happened to have left his equal behind him. But 
we leave that topic to ſome abler pen; panegyric, 
how juſt ſoever, being neither our talent, nor pre- 
ſent purpoſe ; which is only to make ſome apology 
for publiſhing an anonymous work : and after what 
we have offered, we hope the Caſes themſelves, 
upon the peruſal of them, will more effectually 
anſwer this end. 
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THIRD EDITION. 


NH E following collection of caſes is well 
1 known to have been taken from the notes 
of Mr. Forrefter, a gentleman -of conſiderable 
eminence in the profeſſion in his time; and though 
originally publiſhed under no inconſiderable diſad- 
vantage, without the ſanction of the author's 
name, has notwithſtanding, from the moment 
it firſt met the public eye, been held in high eſti- 
mation for the deciſions contained in it, (many 
being upon points the moſt important) the diſ- 
tinguiſhed ability of the judge who pronounced 
them, and the accuracy with which they have been 
communicated to poſterity. ö 


Theſe reports having of late become difficult 
to be procured, a new edition of them was called 

for; in preparing which, the principal object has 
been to authenticate the correctneſs of the ſeveral 
caſes reported, by references to, and an examina- 
tion of them, as they are found to be ſtated in the 
regiſter's books. In making this reſearch, the 
editor experienced the diſappointment of not meet- 


ing with ſome of the caſes z but they are few in 
3 number, 


viii 


authority conſulted. 


found to be cit e court 
in ſupport and confirmation of the arguments f 
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Preface to this Third Edin. 


names, or different dates. Of thoſe which he has 


met with, he can take upon himſelf to ſay, their 


ſtatement in the repo is-corgect, correſponding in 
all material reſpects with that in the record, or 


* 


In varigus pages of theſe reports, caſes inp 
2 both the bar, and the court, 


* 


the one, and deciſians of the other; and many of 


thoſe are cited, without any alluſion to their cor- 
reſpondent properties, comparad with the caſes 
then irnmeqiatpiy under diſquſſion It oourred 
therefore to the editor, that to fubjoin a conciſe 
ſtatement of the leading circumſtances of ſo many 
of the cited caſes as are found to be unexplained 
and appear to have poſſeſſed weight in the Juflg- 
ring given by the Court, upon the points to which 

y reſpectively apply, ug prove not unaccept- 
able ; ſuch ws be ooh for its object the con- 
venieney of the reader; to affiſt his judgment 
at the moment, by demonſtrating to him at once the 
force and appheation. of the cited caſes, wathout 
the labour of a reference for that information to 


the ſeveral authorities containing them: at all 


events he conceived, that no great inconvenience 
could poſſibly reſult from the inſertion of ſuch 
addittonal matter. 411710 


Since the original publication of theſe reports, 


many deeiſions have been pronounced, opeiating 


in their conſequences either in aſſirmance, ar de- 
nial of feveral of the cafes herein confidered. 


4 » 


Fhoſe, the editor has endeavoured to collect, and 


to arrange in an order calculated to ſhew the times 
in which they were ſucceſſively determined; and 


in many inſtances, where the importance of the 


ſubject ſeemed to require it, he has been induced 


to mention their principles, and general tendeney. 


The 
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The original text (except in caſes of manifeſt 
error) has been left entire; the pages have been 
preſerved. | 


With theſe obſervations, ir only remains for 
the editor to expreſs his hopes, that, however 


preſumptuous he may have been in the taſk which 


he has undertaken, or evident his defe& in the 
execution of it, no injury has been offered by him 
to the merit of the original work, which, he truſts, 
his interference will be found not to have in any 


degree n or impaired. 
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D E a : 
Term. S. Michaelis 
7 Geo. II. 


In Cora CaxcELLARIX. 


Tyte verſus Willis. Cafe i. 

| x 5 Dec. 

EORGE. Die deviſed his lands, &c. to his 4 deviſes 
wife Jane for life, remainder to his ſon Henry lan ds to F 
for life, remainder to his ſon George and his hiswifefcr 
heirs for ever; and if he died without heirs, then ES 
to his two daughthers Katherine and Fane. F. forlife, 
| - then to his 
The queſtion was, Whether George took a fee ſon G.and 

ſimple, or only eſtate-tail? And the caſe of Webb = heirs 
and Herring, Cro. Jac, 415. was cited, to prove egi! 
7 26-48 8 " if he die; 

at where a deviſe is to one and his heirs, and if ichout 

e die without heirs, remainder over to another, heirs, the 
who is or may be the deviſee's heir at law, ſuch li- to his two 
mitation ſhall be good; and the firſt limitation con- 2 
r 5 K. and I. 
ſtrued an intail, and not a fee, in order to let in This is au 
the remainder man: but where the ſecond limita- eſtate tail 

tion is to a ſtranger, it is merely void, and the firit in G. 


limitation is a fee-ſimple. 


Lord Chancellor. In this cate George took only (2) 
an eſtate-tail, The difference which has been taken 

is right; and the reaſon of it is, that in the latter 

caſe there is no intent appearing to make the words 

carry any other ſenſe than what they import at law; 

but in the former, it is impoſlible that the deviſee 


ſhould 


intereſt may be decreed or not; and for What reaſon ? (5) 


2 | De Term. . Mich. 1733. 


ſhould die without an heir while the remainder. 
man or his be continue: and therefore the gene- 
rality of the word heirs ſhall be reſtrained to heirs of 
the body; ſince the teſtator could not but know, 
that the deviſee cod not die wichout an heir while 
the remainder-man, or any of his iſſue, continued, 
3 Med. 123. (a) | 


Ar 


Caſe 2. The Counteſs of Ferrers verſus Earl Ferrers. 


NE of the points in this caſe was to this 
effect e 


_ eft The counteſs dowager of Ferrers was, by ſettle- 
or the . . 
rents add ment and will of her late huſband earl Robert, in- 
profits of : | 
an eſtate, is never decreed : in what cafes of an annuity or rent · charge, 


- . 9 
\ 1 aha a od. — * — he _ * — 2 
— * — + 7 200-2 as. PT Ry 


() 1 Roll. Rep. 308, 309. 436. 3 Butft. 192, 193, f. B 
adjudged, and a diverſity taken by the whole court when a 
remainder is 1 * r x tor mere 
ſtranger. Allen v. ve, 2 Eg. Caſ. Abr. 305... Parr 
v. 1 3 Lev. 70. . be — 4. 5 P. "Will. 
23. Attornty General v. Gill, 2 P. N ill. 369. Tithurth v. 
Barbut, 1 Veſ. 89. where in a deviſe to one and his heirg, * 
and if be died without heirs, remainder to his half uten, 
the deviſe was held a fee, and the remainder void, this 
being a deviſe over to a ftranger, as the law conſiders him, 
and who could not in any wiſe inherit as heir to bis brother 
(the firſt deviſee). 3 At. 617. S. C. S. P. and admit 
in Goodzoright v. Dunhum, Doug. 264. Morgan v. Gr:ffubi, 
—Cotop. 234. i . . 423 ned! 
(b) The queſtion, © Whether the arrears of an apnuity or 
rent-charge are to be paid with intereſt,” is in ſome degree 
diſcretionary in the court upon confideration of circumſtan- 
ces, and circumſtances of weight are, when creditors cannot 
be paid their debts, if arrears are paid with intereſt, or 
when the payment of 'intereſt impoſes an e an 
heir at law. Morris v. Dillingham, 2 Veſ. 176. So the rule 
of the court for allowing intereſt for arrears of a jointure is. 
| not 


—— 


* Curie Cana, 12 


nainder. Ned to a jointure eſtate of 10000. per ann. but was 
he gene. ept out of poſſeſſion by earl Waſhington, the ſon of 
o heirs furl Robert by a former venter, and the now inſiſted 
t know, n the arrears and intereſt from the time of her 


ſband's death; comparing it to the caſe of ar- 
ars of an annuity, or a rent- charge, which are de- 
eed to be paid with intereſt. 


Lord Chancellor: The arteafo of an aninuity-or | 


ers. 
ent-charge are never decreed to be paid with in . 
to this ereſt, but where the ſum is certain and fixed; and 


Iſo where there is either a clauſe of entry, or nomine 

ne, or ſome penalty upon the grantor which he 

uſt undergo, if the grantee ſued at law, and which 

ould oblige him to come into this court for relief; 

rhich the court will not grant but upon equal term; 

nd thoſe can be no other but decreeing the'grantor  . 
d pay the arrears, with intereſt for the time, during -, 
hich the payment was with-held; but intereſt for 
he rents and profits of an eſtate was never decreed 
et, the ſum being untirely uncertain. And though 
t may be ſaid, that the lady is intitled to an eſtate 
df 1000/. per. ann. yet that is not ſufficiently cer- 
ain; being only the perception of the profits of an 
ſtate, which are not to be paid at any qne certain 
ime, but only as the tenants of the land bring 
em in; ſome at one time, ſome at another. 


—_— l 
—_ 


dot general, but the court will expect a ſpecial caſe to be 
made for that, as the being obliged to borrow money, and 
to pay intereſt for it, in which, as well as in the caſe of an 
anouity given by way of maintenance, the court will allow 
nterelt- from a reaſonable time, and that, whether the an- 
nuity is charged upon a real eſtate, without any power of 
try, (if in arrear) or is ſecured upon a penalty to inforce 
the payment out of a perſonal eſtate. Litton v. Litton 1 P' 
Will. 542. Batten v. Ramly, 2 P. Will. 163. Robinſon 
V. Cumming, 2 Ath. 411, Newman v. Culing, 3. th. $79, 
2 Veſ. 662. Anon. | 


B 2 
Mickletb 


3 De Term. S. Mich. 1733. 
" Caſe 3. eee 
1% % >.» 1 Micklethwaite-y. Calverly. and Baker, 
Where NE plaintiff filed. his bill in this cauſe, u 
the telta- .} which the defendant Baker pleaded; and befor: 
tor had | . 
pleaded to te plea came on to be argued, the defendant died 
a bill, and the plaintiff revived, and now the ſame plea came tu 
died be- be argued : But the Lord Chanceller was of opinion, 
8 3 that ĩt could not be argued ; but that the defendant's 
— q. Tepreſentative mult plead. de novo. - 
the execu- 9 Iz * 5 
tor may N. B. The reaſon ſeems to be, becauſe the re- 
plead de preſentative may have a plea to defend him without 
ae on denying the merits; for if an executor or admini- 
8 ſtrator can truly plead plene adminiſtravit upon 2 
argued A ire facias at law (Which muſt always iſſue in ſuch; 
now. Cafe) the execution can only be de bonts teftatoris 
quando accider int. But the anſwer of the teſtator, 
in a court of equity, will bind the executar who bas 


aſſets, 


Caſe 4. Lerd Glenorchy verſus Brfoille, 
4 A IR Thomas Perſhall deviſes all his real eſtate to his 
ſes lands ſiſter Anne Perſhall and Robert Boſville, and their 
to his fil heirs and aff truſt, that till his grand-daugh- 
ter B. and ENS, WPORITURL, RC 
C. ang ter Arabella Perſball marry or die, to receive the 
their heirs rents and profits thereof, and out of it to pay her 
and aſ- Iool. a year for her maintenance; and as to the 
hgns, . Treſdue, to pay his debts and legacies; and after the 
+ er payment thereof, -then 1n truſt for his ſaid grand- 
his prand- daughter; and upon further truſt, that if ſhe lived to 
daughter marry a proteſtant of the church of England, and 
D. ſhould at the time of ſuch marriage be of the age of twen- 
de. , OT ty-one, or upwards ; or if under the age of twenty- 
ceive the One, and ſuch marriage be with the conſent of her 
profits, aunt, the ſaid Anne Perſhall; then to convey the 
and there ſaid eſtate with all convenient ſpeed after ſuch 
out to P marriage, to the uſe of the ſaid Arabella for life 


2 withcut impeachment of waſte, voluntary waſte in 


a year for 
her main- | houſes 


tenance : the reſidue to pay debts and legacies. 


In Curia Cancellaria. © # 


ter. | _ 
puſes excepted ; remainder, after her death, to her After pay- 
— a uſband for life; remainder to the iſſue of her bo- ment | 
od 8 wich ſeveral remainders over; and upon further in ruft 
e aſt, that if the ſaid Arabella Perſpall die un- for the 
a A arried, then to the uſe of the ſaid Anne Perſhall faid D. 
f opinion, r life ; remainder to the ſon of his other grand- and upon 
5 aughter Francis Ireland in tail; remainder to Mr. "ber 
fendant's KLE : ." truſt, that 
| Bfville, the defendant, for life; remainder to his if ge lived 
| rit and other ſons; remainder to the teſtator's right to marr 
= irs; and upon further truſt, that if his grand- a proteſ« 
„ aughter marry not according to the directions of — 2 
admin. is will, then, upon ſuch marriage, to convey the England, 
upon 2 aid eſtate to truſtees ; as to one moiety thereof, to and at the 
> in ſuch e uſe of the ſaid Arabella for life ; remainder to time of 
teftateric ruſtees to preſerve contingent remainders; remain- ſuch mar- 
9 ** er to her firſt and every other ſon, being a proteſ- u, ” el 
PA my ant, with ſeveral remainders over; and as to the tent 
o bas a ; o We twenty- 
ther moiety, to his daughter relang's ſon, in like one or up- 
manner. ; | wards, or 
| 4 | if under 
hat age, ſuch marriage be with the conſent of the ſaid B. then to convey, 
| with all convenient ſpeed, after ſuch marriage, to the uſe of the ſaid D. for 
tet bo life, /ans maſs voluntary waſte in houſes excepted ; remainder to her huſ- 
| d the band for life; remainder to the iſſuè of her body, with remainders over; 
nd their and upon further truſt, that if the ſaid D. die unmarried, then to the uſe of 
-daugh- Z. for life; remainder to the ſon of his other grand-daughter E. in 
eive the tail; remainder to the defendent C. remainder to his firſt and other ſons; 
pay her remainder to 4s right heirs ; and upon further truſt, that if D. marry not 
S$y | according tothe will, then upon ſuch marriage to convey to truſtees, as to 
O one moiety to the uſe of D. for life, then to truſtees to preſerve con- 
frer the tingent remainders; remainder to her firſt and every other ſon, being a 
grand- proteſtant, with remainders over; and as to the other moiety, to the ſon 
ived to of his daughter E. in like manner. 4. dies, D. attains her full age; 
ds ce and upon a treaty of marriage with Y applies to B. and C. for a con- 
"II veyance to herſelf for life; remainder to her intended huſband for life; re- 
twen- mainder to the iſſue of her body: B. executes ſuch conveyance, but C. re- 
wenty⸗ fuſes; D. ſuffers a recovery of the whole to the uſe of herſelf in ſee, and 


of her then marries F who made a conſiderable ſettlement upon her; ſhe cove- 
nantsto ſettle her eſtate upon huſband and wife; remainder to firſt, £9. ſons 


ey the pw . | 

oF ſüch in rail : remainder to ſurvivor of huſband and wife in fee. They bring 
Po, a bill to compel C. to convey, &c. decreed (not an eſtate tail ro O.) 
5 liſe but an eſtate for life /ans waſte, ut ſupra, as being the intent of A. upon 
ante im the will with remaindets over in ſtrict ſettlement. ; 

heuſes 


Sir Thomas Perfpail died in the year 1722, and (5) 
Mrs. Arabella Perſball in 1723, attained her full! 


Age. 
2 


(6) plaiacif s, that the Lady Glenorchy was, under this 
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age: and upon a treaty of marriage in 1729, the 
3 to the truſtees for a conveyance of the 
eſtate to herſelf for life ; remainder to her intend- 
ed huſband for life, remainder to the iſſue of her 


body; and ſuch conveyance was executed by one of 


the truſtees : but Mr, Bgfoille, the other truſtee, 
who was alſo a remainder-man, refuſed to convey, 
However, the having by this conveyance a. legal 
eſtate tail in one moiety, and an equitale eſtate tail 
in the other moiety, ſuffered a recovery to the uſe 
of herſelf in fee, and in 1730, married the plaintiff, 


the Lord Glenorchy. who made a conſiderable ſettle. 


ment upon her; and as to her own eſtate, ſhe co- 


- venanted to ſettle it upon the Lord Glenorchy and 


herſelf for life; remainder to the firſt and every 
other ſon of the marriage in tail male; and upon 


failure of ſuch ue, to the ſurvivor of the ſaid 


huſband and wife in fee. 


The bill was to have a conveyance of the moiety 
of the ſaid truſt eſtate from Mr. Boſville, to fuch 
uſes as are limited by her in the faid covenant; 


And the principal queſtion was, whether under the 


ſaid will the Lady Glenorchy was tenant for life or in 
tail? Upon which two other queſtions aroſe, viz, 
firſt, whether the words in the will, in an imme- 
diate deviſe of a legal eſtate, would have carried an 
eſtate tail ? ſecondly, if ſo, whether the court will 
make any difference between a legal title, and a 
truſt eſtate EXECUtOry * ? 


Lord Chancellor. I ſhould upon the firſt queſtion 
make no difficulty of determining it an eſtate tail, 
had this been an immediate deri; but when you 
apply to this court for the carrying a truſt eſtate. 
into execution, the doubt is, whether we ſhall not 
vary from the rules of law to follow the teftator's in- 
tent? which will alſo bring on another queſtion, 
what is the teſtator's intent in the preſent caſe? 


Upon the ſecond queſtion it was argued for the 
will, 


6 a | 
= = 
PS 
Hs Curia . 
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729, the Wi will, inticled to an eſtate tail in equity: for, thy 
of the WM court puts the ſame conſtruction upon limitations of 
r intend- truſts in equity, as the law does upon legal eſtates 
e of her and that to prevent confuſion. This doctrine is lad 
one of WW down with the ſtrongeſt reaſons by the Earl of Nat- 
truſtee, tingham (a) in the Duke of Norfulk's caſe; and the 
convey, authority of Baile verſus Coleman, 2 Vern 670, (2. 
a legal where a truſt to one for life, remainder to the heirs 
tate tail male of his body is held on eſtate tail, has never 

the uſe yet been queſtioned. So it is held mn Legat and 
3 Sewell's caſe, 2 Vern. 551, (but more fully (c ) re- 
C lettle- 


ported in Abr. Eg. Ca. 394 ) where money was giyen 


ſhe co- to be laid out in land to one for life, and after his 
ch and deceaſe, to his heirs male, and the heirs. male of the 
every body of every ſuch heir male, ſeverally and ſueceſ- 
1 upon ſively one after another; and a caſe being made for 
he faid the opinion of the judges, as of a legal eſtate, they 
certified it to be an eſtate tail (4). So in the caſe of 
at Bogſhawv. Downes, ar Bagſhaw v. Spencer at the Rolls, 
3 0 Hill. 6. G. 2. an executory truſt was directed ta the 
ee. judges for their opinion as alegal eſtate, Upon the 
* my ſame reaſon do cefui que truſts (e) levy fines and ſuf; 
48 fer recoveries, which are held good in this court, In» 
** deed, in marriage articles, if they covenant to ſettle 
”3 * a 
mme- — — — — 
eg = {a) Sele Caf. in Chanc. 1. 
t will (b) 1. N. Will. 140. S. C. 
and a (e) 1 P. Will. 8. S. C. | IN 
() Held by three judges againſt one, to be an eſtate tail, 
Tracy J. diſſenting, holding it to be but an eſtate for life, 1 f. 
_ " 7 01 2v. Albley, 1 Cha. Caf. 268. Salifoury 4 ow 
: e ford v. (ey, 1 4. C. 208. 84½ Ain * 
: tail, got, :bid. 278. North v. Champernon, 2 Gha. Caf. 63. 1. Cern. 
| you 13. 1 f. Will. gr. Cruiſe upon Fines, 187 —190, but re- 
eſtate coveries of this kind only operate on the truſt eſtate whereof 
not they are ſuffered, and the equitable remainder expectant 
s in- thereon; and do not effect any legal eſtare; fo that a legal 


remainder cannot be bound by an equitable recovery. R. 
binſon v. Cumming, 167. poſt. Salvin v.  hornton cited 
Brown's Caf. in Chant. 73. Shapland v. Smith, Brown's 
Caf. in Chanc. 75. S. R 2 Chan. Caf. 64. Cruiſe upon Re- 
; the coveries, 239, 240-1. 


thus to 
will, | 


ton, 
| 
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to the huſband for life, remainder to the heirs of 


their two bodies, this court will decree a convey- 


ance in ſtrict ſettlement, if any of the parties (a) ap- 


ply here ; becauſe the children are looked upon as 
urchaſers: but in a will it is otherwiſe ;' they take 
through the bounty of the teſtator, and in fuck 


| words as he gives it. 


It was farther infiſted for the Saintif, that the 
words iſue of her body, would make a difference 
from all other caſes; for, in the ſtatute de donis, 
which created in tails, it is ſaid to be a proper word 
for that purpoſe, and is uſed no leſs than ten times 
in that ſtatute ; for this the authority of King and 
Melling, (b) 1 Vent. 214, 22 5, andthe reaſon there 
given, cannot be conteſted ; which is allo an au- 
thority in the principal caſe: for, there it is held, 
that to one for life, with a power to make a jointure, 
is much ſtronger to ſhew the intent of the teſtator, 
than the words without impeachment of waſte, To 
A. for life, remainder to the iſſue of her body, and 
for want of ſuch iſſue, remainder over, was held an 
eſtate tail in the court of exchequer, in the caſe of 
Williams verſus Thompſon, about three or four years 
ago. Anderſ. 86. To one for life, remainder to the 
children of his body, is an intail. So in J/yld's caſe, 
6 Co. 16. and Sweet apple (c) verſus Binden, 2 Youu: 


536. 
11 


—— 


(a) Troper V. e 1 . . * Honor v. Honor | 


ed. 125. Weſt. v. Eriſey, 2 P. Will. 3 


{b) Where one deviſing lands to Fi 2 life, remainder to 
his iſſue male by his ſecond wife, it was adjudged an eſtate 
tail in J. and that his recovery barred all the remainders. 
Vid. alſo 1 Vent. 230. 1 Mod. 54. Love and Wyndham's 
Caſe. 

mw A. deviſed 30ol. to be laid out in land, and ſettled to 
the uſe of her daughter and her children, and if ſhe died 
without iſſue, to go over ; and ſhe married B. and had achild 
by him, and ſhe and the child being dead, and, the money 
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It was farther argued, that if the remainder in this 
aſe to the iſſue be conſtrued to be words of pur- 
haſe they muſt be attended with, the greateſt ab- 
irdity : for, in what manner can the iſſue take t 
All the ſons, daughters, and grand children are 
ue; and if they take as purchaſers, they muſt be 
Yintenants, Or Tenants in common, and that for life 
bnly, 2 Vern. 545. (a) Which conſtruction can 
ever be agreeable to the teſtator's intent; and 
hate ver eſtate was given in the firſt part of the 
ill, yet the words, and for want of ſuch i ſue, then, 
c. will give the plaintiff an eſtate tail, according 
o the caſes of Langley verſus Baldwyn (S and Shaw 
and Weigh, Eg. Caf. Ar. 184. Pl. 28, 29. It was alſo 
farther urged, that from the face of the whole will, 
and by comparing this clauſe with the other, it ap- 
pears, that the teſtator intended the plaintiff, the 
Lady Glenorchy, ſhould take an eſtate tail; and that 
he ſeveral clauſes in a will are to be taken together, 
and make but one coaveyance; and that it was a 
proper argument to prove the intention of the part 
from the different penning of the ſeveral clauſes, 


—_—_——— 


* 


not laid out; on a bill being brought by B. the money 
decreed to be conſidered as land, and the plaintiff to be te- 
nant by the curteſy. 

{a) Cool v. Cool. 
(5) Was a caſe referred out of chancery to the judges of ' 
the common pleas during the time of Lord Trevor's preſiding 
in that court, where there was a deviſe to A. for life with- 
out waſte, with a power for him to make a jointure, re- 
mainder to his firſt, ſecond, and ſo to his ſixth ſon (and no 
further) after which followed the words, (if 4. ſhould die 
without iſſue male of his body, then to B. in fee); and in 
that caſe it was reſolyed by all the judges of C. B. that 
there being no limitation beyond the dach ſon, and for that 
there might be a ſeventh and ſubſequent ſons to take, (but 
ſtill to take as iſſue and heirs of the body of . in tail by 
deſcent and not purchaſe) the court held the words,“ in 
caſe 4. ſhould die without iſſue male of his body,” did, in a 
will, make an eſtate tail, vid. alſo, orney General v. Sutton, 
1 P.Will. 758 | FR. 
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The perſon who drew the will knew how to convey, 
either by words of limitation or purchaſe, where 
there was oceaſion for it; for, where he limits the 
eſtate to Mrs. land, it is in ſtrict ſettlement by 
proper words of purchaſe; andfo, where he limit 
it to the Lady Glenorchy, in cafe ſhe had married: 
papiſt. But farther to ſhew he well underſtood the 
doctrĩne of conveyances, when he limits by words of 
purchafe to ſons not in gfe, he has put in truſtees, 
to preſerve contingent remainders; which he would 
certainly have done in this cafe, had he intended the 
Lady Glenorchy an eſtate for life only. 


For the defendant it was argued, that though, in 
the conſtruction of wills in this court, uſes and truſts 
are to be governed by the fame rules, as legal eſtates, 
and that there 1s but little difference between uſes and 
truſts executed and legal eſtates; yet truſts execu- 
tory, (a) are by no means under the fame confide- 
ration. In the cafes of Legat verſus Sewell, and 
Baile verſus Coleman, the judges were divided in 
their opinions; and fince that time there is an ex- 
preſs authority for the defendant. In the caſe of 
Papillon verſus Veyce, (6) Hill. 5 G. 2. So likewiſe 
in the caſe of the Attorney General verſus Young, in 
the court of Exchequer : and the caſe of Leonard v. 


Earl 


__ — * 18 4 
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(a) But in the cafe of Bagſbasv v. Spencer 1 Cef. 142, 
Lord FHardwicke ſtrongly expreſſes his doubts of there bein 
any difference between alt executed and executory, a 
ſ-ems to intimate that this diſtinction has never been efta- 
Þbliſhed by any direct reſolution, though ſaid * E. 
(2) A, deviſed io, ooo. to truſtees in truſt to be laid out 
in lands and to be ſettled on B. for life, without waſte, re- 
mainder to truſtees and their heirs for the life of B. to ſup- 
port contingent remainders, with a power to B. to make 2 
joicture, remainder to the heirs of the body of B. remain- 
ders over, and by the ſame will deviſes lands to B. to the 
ſame uſes, and dies leaving C. executor. B. ſues C.. the 
executor for the deeds relating to the lands that are in his 
hands, and to have the money laid out in lands to be ſettled. 
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Earl of Suſſex, (a) 2 Vern; 526, as alſo in the cafe 
of Bramp/ton verſus Kinaſton, heard at the Rolls in 
June 1728. where an eſtate was given to be ſettled 
upon his grand- child for her liſe; remainder to the 
iſtue of her body: and when-the appked to have an 
eſtate tail conveyed to her, ſne was decreed an eſtate 
for life only. And to ſhew that this court is not 
tied up to the rules of law in caſes of exgcutory 
truſts, the caſe of the EarLof. Stamford verſus Sir 
Jobn Hobart, concerning Serjeant Maynard's will was 
cited, (+4) where an eſtate was given to truſtees, to 
convey one moiety to Sir Jabn Hobart for 99 years, 
in caſe he ſhauld ſo long live, with ſeveral remainders 
over; and this court decreed the Maſter ſhould ſettle 
the conveyance according to the letter ofthe will; but 
upon exceptions to the Maſter's report, Nevember \ 
19, 1709. it was ordered, that proper eſtates ſhould 
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Decreed by the Maſter of the Rolls that B. had but an eſtate 
for life in the lands, and ſo nat intitled to the deeds, but 
that they were to be brought into court, and that the lands 
to be brought with the money were to be ſettled on B. for 
life, remainder to his firſt &c. ſon. But by Lord Chanc. 
King, B. was decreed to have an eftate tail in the lands de- 
riſed, and conſequently to be entitled to the deeds relating 
thereto ; though as to the lands being purchaſed, that being 
executory, and in the power of the court, B. was to be but 
tenant for life, with remainder to his firſt, Fc. ſon. 2 P. 
Will. 471. And vide the note at the end of the caſe. 
(a) In which caſe 4. deviſes lands to truftees -to pay debts 


—— 


and legacies, and then to fettle the remainder on her ſon 3. 
and the heirs of his body, remainder over; and direfs that 
ſpecial care ſhauld be taken in the ſeitlement, that it ſhould . 
never be in the power of her ſen to dock theintail ; decreed 
the ſon ſhould be only, tenant for life without impeachment 
of waſte, and ſhould not have an ęſtate tail copveyed to 


him, — 
It is probable that Lord Talbot had this caſe in view when 
he determined Glenorchy v. Beſville, but in the former it was 
clear that the teſtatrix intended her ſan ſhould take an eſtate 
for life only. 2 0 | 

J) See this caſe more fully ſtated in Bag/baw v. Spencer, 
1 Veſ. 149. And in Fearne's Contingent Remainders, ed 4. 
Ibg—173. f wh 


(9) 


De Term. S. Mith. 1733. 
be made to ſupport the remainders, that the teſta. 
tor's intent might not be fruſtrated ; and this reſo- 
lution was affirmed in the Hcuſe of Lords. So in 
all matters executory, this court endeavours to find 
the intent of the parties, and lets it prevail againſt 
the rules of law. In marriage ſettlements it was 
never doubted but that this court would carry any 
words into ſtrict ſettlement, if the intent of the par- 
ties was ſuch; and ſo held in the caſe of Weſt verius 
Eriſey, (a) in the Houſe of Lords; and in that of 
Trevor verſus Trevor, Abr. Eg. Ca. 387. and the 
ſame rules wilt prevail in all caſes executory, whe- 
ther wills or articles. Beſides the preſent caſe is 
very much like that of marriage articles: the teſta- 
tor had all along the marriage of his grand-daughter 
in view, and intended this will as no more than 
heads or directions for the truſtees in what manner 
he would have it ſettled; and ſo it remains to be 
carried into execution by the aid of this court. 


Then as to the word iſue, it is ſometimes a word 


of limitation, ſometimes of purchaſe. There is a 


caſe. mentioned in Y/yld's caſe, 6 Ce. 16 where to 
ove and his children, is held to be an eſtate tail; yet, 
had it been one fer life, remainder to his children, 
there can be no doubt but that it had been a bare 
eſtate for life. And as to the objection, that the 
ſue, if purchaſers, are to take jointly and for life 
only, Why ſhall it not be as in caſes where the li- 
mitation is to the firſt and every other ſon? And 


* 


(a) Ante 6. The Court anxiouſly diſtinguiſhed thoſe caſes 
from caſes ariſing upon wills, and determined them to be 
eſtates for lives upon three grounds; firſt, becauſe they are 
upon valuable conſidetation; ſecondly, becauſe they are to 
be carried into execution againſt the parents; thirdly, chat 
it the party took an eſtate tail, the uſes would be defeared, 
and, conſequently, the children put completely into the 
power of their parents, — t is otherwiſe (fays Lord Har- 
court, in Baile v. Coleman) in the caſe of wills, which have 
uot been conſtrued upon the ſame grounds. 
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where-ever heirs of the body are held to be words of 
purchaſe, they are conſtrued to the firſt and every 
other ſon. þ £2" #5 fs g A + +44 4 


To make an eſtate- tail ariſe by implication upon 
the words, and for want of ſuch iſſue, has been cited 
the caſe of Langley and Balduyn, 1 Eg. Caf. Ar. 
185, But there is the caſe of Bamfield (a) verſus 
Popbam, 2 Vern. 42), 449. for the defendant : ſo 
the caſe of Loddington and me, 3 Lev. ( 431: 
and that of Backbouſe and Wells, 1 Eg. Caf. Ar. 184. 
Beſides, it is a general rule, that where an eſtate 
is to be raiſed by implication, (c) it muſt be a ne- 
ceſſary and inevitable implication, and ſuch as 
that the words can have no other conſtruction what- 
ſoever; and in the preſent caſe, there is the word 
ue mentioned before; ſo that theſe laſt words muſt 
relate to the iſſue before mentioned: Whereas in the 
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6a) In which caſe a deviſe was to A. for life, remainder: 
to his iſſue, and if he died without iſſue, then to another, 
yet reſolved that; A. had an eſtate for life only, in regard the 
words were expreſs. Rehab t 0 801 

(5) Determined Hil. 12 Ann, B. R. during, the time that 
Lord Macclesfield preſided there, where the caſe was, that 4 
ſeiſed in fee deviſed the premiſed to B. to hold to him for the 
term of his natural life only, without ĩmpeachment of waſte; 
and from and after his deceaſe, to the ifſue male of his body, 
and to the heits males of ſuch iſſue male; and for want of 
luch iſſue, remainder over; and it was adjudged that B. 
took but an eſtate for life, the eſtate being given to him for 
life only, and there was a limitation afterwards to the heirs 
male of his iſſue, which was a deſcription uf the perſon why 
was to take the eſtate. tai. 2 1 04; 
(e) In the caſe, of Robinſon v. Robinſon, 1 Burr. 44. the 
caſes upon this ſubje are collected. Vide, allo Alanſen v. 
Clitherow, 1 Veſt 24.  Lethieullier v. rays 3. Ah. 784. 
Evans v. Alley. 1570. From all which caſes it feems, that 
in the conſtruction of words of this kind to effectuate the 
general manifeſt intention of the teſtator, will be the aim of 
courts both of law and equity, and confequently conſider 
the raiſing eſtates by implication as depending upon ſuch im- 
plication being neceſſary to effectuate that intention. | 9 

| | ca 


— 


(10) \ 
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caſe of Langley and Baldum, the limitation is to fit 


thing before mentioned. 


| Try Glenorchy's marrying a proteſtant of the 
9 . | ; : 7 | on 
under that age, marrying ſuch an one with her 


for life, and truſtees are 
tingent remainders, none of which ate enjoined in 


ſons only; then come the words, aud for tant fil 
iſſue ; which words could not have relation to any 


The Lord Chancellor had taken time to adviſe, 
and to have the opinion of the Judges upon this 
caſe :; And the ſame coming now again to be argued 
upon the ſame points that had been before the late 


It was infifted by the plaintif®s counſel, that the 
O church 
, At or aſter the age of twenty - one, or il 


aunt's, or in caſe ſhe was dead, with the other truſ- 
tees conſent, was 4 condition. precedent ; which 
when performed, would give her an eſtate tail. 
That this intent appeared from the different pen- 

the ſevoraſ elauſes in this will; for, it pro- 
vides, in caſe ſhe ſhould not marry. ſuch a perſon. as 
is before deſcribed; that ihe mould have but a moiety 


inted to preſerve con- 


caſe the ſhould marty a proteſtant of the church of 
England ; which ſhews a difference was intended in 
caſe of performance and non-performance of the 
condition. Then conſidering it as a legal deviſe, 
no doudt but chat a deviſe to ofie and the iſſue of 
his body will make an eſtate tail; and fo it was 
beld in the caſe of King verſus Melling, 1 Vent. 214. 
aag. notwithſtandimg the proviſo there, impowering 
the deviſee to make a jointure : So if in this caſe 
the land itſelf had been deviſed to the Lady Gle- 
norchy, it would have made an intail at law; and 
there is no difference between an intail of a legal 
eſtate and of an equitable one. Vyid caſe, 6 Co. 
16. Deviſe to a man and his children, who had 
then two children alive, the deviſee took but for 
life; but in King verſus Melling, 1 Vent. 214, 225- 
Lord Hale ſaid, that had there been no children 


. living, 


| In Curia Cametllarie. 


ing, in that caſe of Nyld, it would have'been an 
tate tail; though children be not ſo ſtrong a word 
e; which in many ſtatutes, partieularſy the 
are . deni, takes in all che children. In Shes (11) 
s caſe, 1 C. it is ſaid, chat if chere be a giſt to 
e for life, be it by deed or will, and afterwards 

>mes a gift to the heirs of his body, it is an intail 
herwiſe indeed, if the lirnitation be to the ber: 
ale of ſuch heir male, as in Araber's "eaſe; 1 Co. 
ere it would make but an eſtate for life; becauſe 
e limitation there is grafted upon the wrd heir. 
o in the caſe of Bactibiſe and Mall, (u) in B. R. 
712. 1 Ey. Caf. r. 184. the deviſee took but for 
fe, the limitation being there grafted upon the Word 

ſue; which for that reaſon was taken to be only a 
eſcription of the perſon in that caſe; but in C ij 
Wc, Owen 29. and in Langity verſus Ballltoin, 1 U. 
„r. 185. the eſtate railwas raiſed by implica- 
on; which ſhews that an eſtate tail may paſs not 
dnly by expreſs words, but by implication alſo Ia 
King and Melling the Lord Hue faid upon M 
aſe, that had it been to the elidren of che body, 
It would have paſſed an-intail;' and yet none of 
hoſe caſes ſoem̃ ſo trong as the preſent. So in the 
aſe of Co verſus Cook, 2 Pern, 545. it's faid: thut 
deviſe to hne um bit children if there be no ahil- 
dren living, will be an eſtate tal. 


927088 42 A If 
a wh II. 19871 * 
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(a) 10 this este tbere wi K Hmicgtion ts one for ifs any, aöd | 
after his decedfe to the ide male of Bir body, and to the bil; 
wale of the bothies of | futh Au x An here belites the teſpuciue 
word only, the limitation was-40, zFue male, with words of li 
mitation grafted thereon. And it 48.49 be obferved, that * 
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word I ue itſelf, even unattended with-any engrafted words 

limitation, is often a word of putchafe, where the word Vet-, 
(or even heir, in the ſingular number) is hot. (Antlin'thisiewſe, 
Lord Chancellor Parter | obſerved, that if the words hains m 
ud been uſed inſtrad: of ie male, the operation of the lau 


would have been too ſtrong for the teſtator. 


0 „ 


11 
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The exception of waſte is next to be conſidered; 
and had-it not been for that, this would clearly have 
paſſed an intail; but this exception varies not the 
caſe: For here the eſtates muſt disjoin (according 
to Bowwles's caſe, 11 Co.) to let in the huſband's 
eſtate, which muſt intervene between her eſtate and 
that of her iſſue; and the power of committing 
waſte (voluntary waſte in houſes excepted) was given 
only;to make her diſpuniſhable of waſte during the 
— ſhould be tenant for life only; which ſhe 
muſt be until her huſband 's death, by. reaſon of the 
remainder to him; but not at all to. reftrain the 
eſtate, which the words of the will give her, which 
is plainly an eſtate tail. The adding the. words, 
without impeachment of waſte, can alter nothing z for 


jf ſhe was tenant in tail, {be had already in her that 


(12) 


power which theſe. words would give her; and the 
expreſſing the power which was already in her, 
could not more abridge her eſtate (according to 
the maxim of expreſſio eorum, Fc.) than the power of 


making the jointure did in King and Ang" s caſe. 


In Langley. and Baldwyn's caſe there were 
words as here; and in that of Shaw and Weigh, ol 


e ſame 


Sparrow verſus Shaw, Abr. Eg. Ca. 184 which went 
up to the Houſe of Lords, the prohibition went not 


"i only. to voluntary but to all manner of waſte, and 


to be but tenant 


yet there it was decreed to be an eſtate tail; which 
was as much 2 implication, to make the ſiſter 

life, than any in the preſent 
caſe. And in Baile and Coleman's caſe, 2 Hern. 670. 
an eſtate tail was decreed by the Lord Harcourt, 


notwithſtanding the power of leaſing given to Cbrij 


ropher- Baile: Nor can the other words, voluntary 


waſte in houſes excepted, carry the implication farther 


than the former; ſince this court will often reſtrain 
a tenant for life without impeachment of waſte from 
committing waſte, notwithſtanding his power; as 


| was declared by the earl of Nottmgham in Williams 


and Daky's caſe, 2 Ch. Ca. 32. who there ſaid, that he 
would ſtop the pulling down of houſes, or defacing 
a ſeat, by tenant in tail, after poſſibility" of iſſue ex- 


2 
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tint, or by tenant for life, though diſpuniſhable of 
waſte by expreſs grant or by truſt; and the like has 
been ſince done in the caſe of Vane verſus Lord Bar- 


ward, (a): 2 Fern. 733. a By comparing this-with 
the other clauſes of this will, it rppears plainly that 


the teſtator did not intend the Lady Glenorchy a leſs 
eſtate than to the other deviſees; hut that his deſign 
was to prefer her and her iſſue to that of Mrs; Fran- 
ces Ireland, though Hrances was dead at the time of 
the will; and that her ſon, who could expect no 


more favour than his mother could, had ſhe been 
living, ſnould not have an immediate eſtate tail, and 
O a greater eſtate than ſhe who was intended to be 
moſt preferred. It is plain the teſtator well knew 
the difference between giving an eſtate for life and 
an eſtate tail, by the different wording of the clauſes 
of this will: In that, whereby he deviſes the re- 
mainder to Mr. Bgſville, theſe words are purpoſely 
omitted; and in others he gives the Lady Glenorchy 
ſeveral eſtates, according to the marrying ſuch or 
ſuch perſons, proteſtants or papiſts ; and conſe- 
quently he muſt be thought to have intended ny a 
greater eſtate upon her performing than upoff her 


not performing the condition. If therefore theſe 


words would create an eſtate tail at law, the con- 
ſtruction will be the ſame here, ſince a court of 
equity ought to go farther than the courts of law ; 
as was held by Lord Cooper in the caſe of Legat 
and Sewell, 2 Vern. 551. 1 Eq. Caf. Abr. 395. and 
was alſo held by Lord Harcourt in the caſe of Baile 
and Coleman, 2 Vern. 670, where he takes a difference 
between caſes ariſing upon wills, and caſes ariſing 
upon marriage articles ; where the perſons being 


— — Mm 
ä 


1 
— 


(a) Prec. in Cbanc. S. C. Biſhop of London v. Webb, 1 P. 
Will. 528. Sir H. Packington's Caſe, 3 Ath. 215. Perrot 
v* Perrot, 3 Ath. 95. Afton v. Aſton, 1 Veſ. 264. Chamber: 
lain v. Dummer, 1 Bro. Cha. ep. 166, Zar Bathurſt v. 


Burden, 2 Bro. Cha. Rep. 64. 
Cc all 


© 
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all purchaſers, the agreement is to be carried into 
ſtricter execution than in the caſe of a will; where 
the parties being but volunteers, the words muſt be 
taken as you find them. The ſame is held otidew 
verbis in the caſe of Steetapple verſus Bindon, 2 Vern. 
536. where it is ſaid, that in a deviſe, all being vo- 
lunteers, the deviſce's eſtate is not to be reſtrained; 
nor is there any argument to be drawn from this 
being an executory truſt, ſince the caſe of Bails 
verſus Coleman was fuch, and looked upon as ſuch 
by the Lords Comper and Harcourt. And the caſe 
of Leonard verſus Earl of Suſſex, 2 Vern. 5 26. is 
widely different from ours; for, there was an ex- 
preſs injunction that it ſhould be ſettled in ſuch 
manner as that the fons ſhould never have it in 
their power to bar the iſſue. | 134 


It was argued for the defendant by Mr. Attorney 
General, Mr. Verney, and Mr. Fazakerly, that the 
Lady Glenorchy could take but an eſtate for life; 
and they took a difference between the preſent caſe, 
being of an executory truſt, and thoſe of Cozens, and 
of Cook verſus Cook ; which were legal eſtates, and 
executed. The reſolution in Sonday's caſe, 9 Co. 
127. 6. (which was like viſe of a legal eſtate) was 
chiefly founded upon the proviſo, reſtraining. the 
fon or his iſſue from aliening; which made the as 
gument that he was intended by the teſtator to be 
tenant in tail; ſince if he had been but tenant for 
life, the reſtraint had been vain and needleſs. In 
the caſe of Langley verſus Baldwyn, an eſtate tail 
was raiſed by implication upon the words, he die 
without iſſue male; becauſe the deviſe extending no 
farther than the ſixth fon, no ſon born after could 
have taken ; but the heir at law muſt have been 

referred : whereas his intent was to. provide 
equally for all his ſons ; and therefore the railing 
an eſtate tail by implication (beſides that it was in 
the caſe of a legal eſtate) was carrying the teſta- 


tor's intent into execution. The caſe of King verſus 
Aelling has indeed gone very far; but has always 


been 
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ich no court would ever go. This appears from 
reſolution in the caſe of Backbouſe verſus Wells, 
ere the party's intent prevailed againſt the doc- 
ne now inſiſted on: but it is ſaid, the word fue 
WT always a word of limitation. In that of Sweer- 

ple verſus Bindon, the words did of themſelves 
ry an eſtate tail, and there was no intent appear- 
g to the contrary. And in Legat verſus Sewel, 
e judge was of opinion it was but an eſtate for 


e; and that caſe was afterwards agreed. 


The difference which was inſiſted on in the for- 
er argument, and is ſtill ſtrongly relied on for the 
fendant, between legal eſtates and truſts executed, 
d truſts executory, is evident, and appears plainly 
om the caſe of Leonard verſus Earl of Suſſex ; where 
e words were much ſtronger to create an eſtate 
il than they are here; but yet in that caſe the 
burt declared, that it being a truſt executory, the 
roviſion ſhould be looked upon as ſtrong for the 
nefit of the iſſue, as if it had been in marriage ar- 
cles ; and that the teſtator's intent (appearing by 
e ſubſequent words, that none ſhould have power 
) dock the intail) ſhould be obſerved, therefore de- 
reed but an eſtate for life. This difference appears 
kewiſe from the caſes of Mhite verſus Thornborouy h, 
Vern. 702. and Trevor verſus Trevor, Eq. Ca. Abr. 
87. and from that of Papillon verſus Yoyce, Hil. 


xcept that there were truftees appointed in that 
ale to preſerve contingent remainders, which are 
ot in this: but notwithſtanding that proviſion, 
e late Lord Chancellor declared in that caſe, that 
e limitation, had it been by act executed, would 
ave created an eſtate tail; but that the truſt being 
xecutory, and to be carried into execution by the 
liſtance of this court, he would keep the parties to 
ie obſervance of the teſtator's intent; which plainly 
governs the preſent caſe ; and by all thoſe it appears 
at the teſtator's intent is as much to be obſerved 

G 2 in 
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. Which ſeemed to carry an intail. Nor is there any 
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in caſes of executory, as of marriage articles. 

therefore the teſtator's intent is to be obſerved, 
that no words which may have any operation are: 
be rejected, it plainly appears from this and th 
other clauſes of this will, that Sir Thomas Pe 2 
intended this lady only an eſtate for life. It is 
indeed, that the word zſue in a will is generally; 
word of limitation, and creates an eſtate tail; bu 
that is only where no intent appears to controul it 
And in every clauſe of this wiV, where he inten 
only an eſtate for life, he mentions the words f. 
life; and where he intends an eſtate tail, there is ng 
a word mentioned of impeachment of waſte ; wic 
ſhews he knew what he was doing when he inſert 
this exception, and was not ignorant of the opera 
tion theſe words would have on the ſeveral eſtate, 
Arid theſe words were, in the caſe of Loddingin 
verſus A »me, 3 Lev. 431. taken to be a ſtrong im 
plication of the teſtator's meaning to give but a 
eſtate for life, notwithſtanding the other word, 


colour for what has been inſiſted on for the plaintiff 
that the power of committing waſte, with the re. 
ſtraint of voluntary waſte in houſes, was deſigned 
only to attend on her eſtate for life, till by her hul 
band's death ſhe ſhould come to be renant in tall; 
fince no. more could be meant by it than to reſtrain 
her from defacing or pulling down houſes while The 
was in her huſband's power, the teſtator not know- 
ing who her huſband might be. This power d 
committing waſte has been compared to the powet 
of leaſing in the caſe of Baile verſus Coleman, tho 
they are widely different ; nor can it be compared 
to that of making a jointure in King and Melling 
caſe: for, ſince tenant in tail cannot make a join- 
ture without a recovery, the power was as proper t 
be annexed to an eſtate tail as to an eſtate for life; 
which was one of the reaſons of Lord Hale's opinion 
in that caſe. In our caſe, to ſerve the intent of fe- 
ſtraint of waſte in houſes, ſhe muſt be decreed but 


an eſtate for life; if it be an eſtate tail, ſhe will be 
| enabled 
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abled to commit waſte in houſes as well as in all 
e other parts of the eſtate, notwithſtanding any 
traint to the contrary : nor will the anſwer that 
as been given to this, that ſhe might be re- 
rained in this court, avail ; ſince no inſtance can 


ticles, 
rved, a 
tion are oi 
is and th 
as Ferſhd 


It is tru a N 
enerally: > ſhewn where a tenant in tail has been re- 
tail; 1 rained from committing waſte by injunction of 
| ; by | wall 


5 [Lord Chancellor. That was refuſed in Mr, 
here is / aville's caſe of Yorkjbire ; who being an Infant, and 
bo: whic nant in tail in poſſeſſion, in a very bad ſtate of 


e inſert 
he open 
al eſtates 


dy his guardian a great quantity of timber juſt be- 
ore his death, to a very great value; the remain- 
Jer-man applied here for an injunction to reſtrain 


Loddingiu 8 - 
rong in im, but could not prevail. ] 
th 15 The other objection, that Sir Thomas Perſball 


ould never intend the Lady Glenorchy a leſs eſtate 
han the children of his other grand. daughter Fran- 
es Ireland, turns rather againſt the plaintiff; for, 
ne teſtator's intent was to provide for the Lady 
lencrchy's children, preferably to thoſe of Frances 
reland ; and therefore he makes the lady herſelf 


there any 
-plaintif 
1 the re- 
deſigned 
her hul. 


t in tall; Herie 

) reſtraul but tenant for life, and her children tenants in tail. 
ile fh Nor is anv thing more common than to limit an 

while be y thing im 

t know. ate for life only to the firſt taker ; by which the 


Intent of providing for children 1s better anſwered 


wer ol bl «malig 
5 than if the firſt taker was made tenant in tail: nor 


e power ll b a | 
an, tho will there in this caſe follow the INCONVENIENCE 
»mpared that has been mentioned, by making the iſſue to 
Malling be purchaſers, vix. that the iſſue mult take jointly, 
- a join- nc ake eſtates for lite only; for if itſue be ncazen 
roper o , as has been inſiſted for the plaintiff, 


for life; . „ may it not be ſo, as well where they take by 
opinion bächaſe, as where they take by limitation D elpe- 
t of re- where the teſtator's intent, that the; thould 
-ced bu A ſu.ceſſively, and by ſeniority of birth, is as 
will be Vell ſerved by their taking one way as the other? 


enabled C9 And 


ealth, and not likely to hve to full age, cut down 
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he intended her but an eſtate for life till marriage; 
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And if the word Me (4) be tantamount to the word 
heirs, as it has been agreed to be, they have an- tal 
ſwered themſelves. In the caſe of Burthet verſus 
Durdam, (c) 2 Vent. 31.andin 2 Lev. 232. by the 
name of James verſus Richardſon, the words beirs of |, 
the body were held to be words of purchaſe, by rea- the 
ſon of the words now /rving, which came juſt after, WW 35 
and yet were at the ſame time determined to carry Ml % 
an eſtate tail, the word beirs being nomen collectivun Lis 
And if ſo in caſe of a legal eſtate executed, much jar 
more ought this conſtruction to hold here; this T. 
will being meant by the teſtator only as heads of 2 ca 
ſettlement to be made; and ſo may well be thought MW +; 


not to have been ſo accurate in the wording as if in 


the conveyance were then to haye been drawn up 
with advice of counſel, and all other aſſiſtances to 
make it formal, 


Lord Chancellor Talbot. Several obſeryations 
have been made on the different penning of the ſe- 
veral clauſes of this will, from which I think no 
inference can. be drawn; the teſtator having ex- th 
preſſed himſelf variouſly in many if not in all of W W 
them. It is plain, that by the firſt part of this will 5 


then comes the clauſe upon which the queſtion de- if 
pends. But before I give any opinion of that, 1 4 
muſt obſerve, that the truſtee has not done right; lit 
for nothing was to veſt till after her marrying a W x77 
proteſtant: the truitee therefore, by conveying, and 


enabling her to ſuffer a recovery before marriage, th 
which has been done accordingly, has done ©W 
wrong. l ® 
85 5 198 R 


(3) With reſpect to the operation of the word“ iſſue. 
vide Backhouſe v. Wells, 1 Eq. Caf. Abr. 184. pl. 27. Led 
dingten v. Kime, 1 Raym. 203. Meure v. Meure, 2 Atk 
265. ton v. Aſbton (cited) 1 Yeſ. 149. Gaodtitle v. Oicuay, 
2 Wilf. 6. 

(e) So Grodright v. White, 2 Bla. Rep. 1010. Vid. alſo 
Darbiſon v. Beaumont, 1 F. Will. 229. Fearne's Contingeui 
Remainders, 4th edit. 319. But 
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queſtion is, What eſtate ſe hall 


But the great 
take ? And firſt, conſidering it as a legal deviſe ex- 
ecuted, it is plain that the firſt Hmitation, with the 
wer and reſtriction, carries an eſtate for life only; 


then come the words, remainder to the iſſue of ber 
body, upon which the ion ariſes: the word 
ue does, ex vi termini, comprehend all the iffue ; 
but ſometimes a teſtator may not intend it in fo 
large a ſenſe, as where there are children alive, &c, 
That it may be a word of purchaſe is clear from the 
caſe of Bactbouſ verſus Wells, and of limitation, by 
that of King verſus Melling ; but that it may be both 
in the ſame will, has not, nor can be, proved. The 
word beirs is naturally a word of limitation; (4) and 
when ſome other words expreſſing the teſtator's in- 
tent are added, it may be looked on as a word both 
of limitation and purchaſe in the ſame will; but 
ſhould the word iſſue be looked upon as both in the 
ſame will, what a confuſion would it breed! for the 
moment any iſſue was born, or any iſſue of that iſſue, 
they would all take. The queſtion then will be, 
Whether Sir Thomas Perſhall intended the Lady Gle- 
norchy*s:fue to take by deſcent or by purchaſe ? If 
by purchaſe, they can take but for life, and ſo every 
iſſue of that iſſue will take for life; which will make 
a ſucceſſion ad inſnitum, a perpetuity of eſtate for 
life. This inconvenience was the reaſon of Lord 
Hale's opinion in King and Melling's caſe, that the 
limitation there created an eſtate tail. It may be, 
the teſtator's intent is by this conſtruction rendered 
a little precarious ; but that is from the power of the 
law over men's eſtates, and to prevent confuſion. 
Reſtraint from waſte has been annexed to eſtates for 
life, which have been afterwards conſtrued to be 


7 

— 4 
4 
/ 


(4) But in what ch words of limitation have been 


—— 


conſtrued words of purchaſe, Vid. Doe v. Laming, 2 Burr. 


1108. Bag ſhaw v. Spenter, 1 If. 147. and the cafes there 


cited, 2 All. 571. S. C. 
| eſtates 


o likewiſe of the remainder to the huſband : but 
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(19) 
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eſtates tail. ] do not ſay that where an expreſs eſtate 
tail is deviſed, that the annexing a power inconſiſtent 
with it will defeat the eſtate : no, the power ſhall 
be void, But there the power is annexed to the 
eſtate for life, which ſhe took firſt; and therefore J 
am rather inclined to think it ſtronger than King and 
Melling's caſe, where there was no mediate eſtate, as 
there is here to the huſband ; there, there was an 
immediate deyiſe, here a mediate one: fo the ap- 
plying this power to the eſtate for liſe carries no in- 
congrulty with it, As the caſe of King and Melling 
has never been ſhaken, and that of Shaw and Weigh, 
or Sparrow and Shaw, which went up to the Houſe 
of Lords, was ſtronger, I do not think that courts 
of equity ought to go otherwiſe than the courts of 
law ; and therefore am inclinable to think it an 
eſtate tail as it would be at law. 


But there is another queſtion, viz. How far in 
caſes of truſts exccutory, as this is, the teſtator's in- 
tent is to prevail over the ſtrength and legal ſigniſi- 
cation of the words? I repeat it, I think in caſes of 
truſts executed or immediate deviſes, the conſtrue- 
tion of the courts of law and equity ought to be the 
ſame; for, there the teſtator does not ſuppoſe any 
other conveyance will be made: but in executory 
truſts he leaves ſomewhat to be done; the truſts to 
be executed in a more careful and more accurate 
manner. The cafe of Leonard and the Earl of 


Sex, had it been by act executed, would have 
been an eſtate tail, and the reſtraint had been void; 


but being an executory truſt, the court decreed ac- 
cording to the intent as it was found expreſſed in 
the will, which muſt now govern our conſtruction. 
And though all parties claiming under this will are 
volunteers, vet are they intitled to the aid of this 
court to direct their truſtees. I have already ſaid 
what I ſhould incline to, if this was an immediate 
deviſe; hut as it is executory, and that ſuch con- 
ſtruction may be made as that the iſſue may take 
without any of the inconveniencies which were the 

foundation 
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eſtate N undation of the reſolution in King and Melling's 
aſe; and that as the teſtator's intent is plain that 


iſe, remainder to her huſband the lord Glenorchy 
or life, remainder to their firſt and every other ſon, 
3th a remainder to the daughters, will beſt ſerve 
ke teſtator's intent. In the caſe of Earl of Stam- 
od and ir Fobn Hobart, Dec. 19, 1709, it appeared, 
hat for want of truſtees to preſerve the contingent 


ling remainders, all the uſes intended in the will and in 
Ab, Wie act of parliament to take effect, might have 
oule been avoided; and therefore the Lord Cowper did, 
Urts 


notwithſtanding the words of the Act, upon great 
deliberation, inſert truſtees. In the caſe of Legat 


an Wand Sereell, the words, if in a ſettlement, would 


have made an eſtate tail; and in that of Baile and 
Coleman the execution was to be of the ſame eſtate 
he had in the truſt, which in conſtruction of law 
was an eſtate tail. Nor 1s the rule generally true, 
that in articles and executory truſts different con- 
ſtructions are to be admitted; the late cafe of Pa- 
pillon and Yoyce is directly againſt this; and it ſeems 
to me a very ſtrong authority for executing the in- 
tent in the one caſe as well as the other. (e) 


And ſo decreed (f) the Lady Glenorchy but an 
eſtate for life, with remainder, &c. 


L 
in (e) Vide all the principal caſes on limitations of this na- 
1. ture, collected and arranged by Mr. Cox with the utmoſt 

accuracy and judgment, in his note (2) upon Bale v. Coleman, 


c 
ſupra. 

8 Y This caſe appears to have been decided upon the 
d IM principle of a diſtinction exiſting between legal and equitable 
e later, and between truſts executed and executory ; Lord Tal- 
bt admitting the word © ifſue” in a will to be as proper a 
vord of limitation as “ heirs of the body,” and that he 
ould upon the firſt queſtion haye made no difficulty of de- 

termining 


"> 


ai * 


he iſſue ſnould take, the conveyance, by being in 
he common form, viz. to the lady Glenorchy for 
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Nov. 10, 


1736. 
Caſe 5. 
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Legg verſus Goldwire. 


N. B. By Lord Chancellor, where articles are en. 
tered into before marriage, and ſettlement made 
after marriage different from thoſe articles (as if by 
articles the eſtate was to be in ſtrict ſettlement, and 
by the ſettlement the huſband is made tenant in 
tail, whereby he hath it in his power to bar the iſſue) 
this cout will ſet up the articles againſt the ſettle. 

ment; 


„ * 1 


termining it an eflate tail, had it been the caſe of an imme. 
diate deviſe. thought, in caſes of truſts executed, or im- 
mediate deviſes, the conſtruction of the courts of law and 
equity ought to be the ſame, for there the teſtator did not 
ſuppoſe any other conveyance would be made; but in execytory 
truſts he left ſomething to be done, the truſts to be —_— 
in a more careful and accurate manner. But from ſeveral mo- 
dern caſes, it ſeems as if this diſtinction no longer prevailed ; 
that a court of equity is as much bound by poſitive rules and 
general maxims concerning property as a court of law is, 


'and that whatever is ſufficient upon a deviſe to make an ex- 


ception out of the rule holds as well in the caſe of a legal 
as in that of a truſt eſtate that if a teſtator make uſe of 
legal phraſes and technical words only, the court are bound 
to underſtand them in the legal ſenſe, but that if he uſe 
other words which indiſputably diſcover his intention, and 
ſhew to demonſtration that he did not mean what the techni- 
ca] words import, that intention muſt prevail, and which 
rule is applicable only to the nature and operation of the 
eſtate or intereſt deviſed, and not to the a of the 
words that the intention of a teſtator, if contrary to the 
rules of law, can no more take effe& in a court of equity 
than in a court of law ; but if, on the contrary, the inten- 
tion be not contrary to law, a court of common law is as 
much bound to conſtrue and effectuate that will, according 
to the intention of the teſtator, as a court of equity can be. 
Garth v. Baldwin, 1 Veſ. 646. Wright v. Pearſon, Amb. 
Rep. 358. (but more particularly ſtated in Farne's Contin- 
gent Remainders, 4th edit. 187.) Auſten v. Taylor, Ambl. 
Rep. 376. Doe v. Laming, 2 Burr. 1108. Hoadg fon v. An- 
broſe, Dougl. Rep. 340. Jones v. Morgan, 1 Bro. Cha. Rep. 
206. However, the diſtinction laid down by Lord 2 

as 
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are previous to the marriage, at a time when all 
parties are at liberty, the ſettlement differing from 
the articles will be taken as a new agreement be- 
tween them, and ſhall controul the articles. And 
altho' in the caſe of Meſt and Eriſey, (h) Mich. 1726. 
in the court of Exchequer, and afterwards in the 
Houſe of Lords in 1727. the articles were made to 
controul the ſettlement made before marriage; yet 


for in that caſe the ſettlement was expreſsly men- 


— , : F — : : I 


has been admitted and ated upon in ſeveral preceding and 
ſubſequent caſes, affording ſubje&t matter for its application: 
and if, (in the words of Mr. Harne) it ſhould be found that 
the diſtinction is in its nature aſcertainable with ſufficient 
preciſion, and that it has in fact prevailed through a great 
majority of the moſt important and ſolemn deciſions, it re- 
mains to be ſubmitted to the wiſdom of our courts how far 
a profeſled adherence to the ſame diſtinction may deferve 
their attention, as tending to the eſtabliſhment of a y_ 
or uniformity of doctrine that may keep queſtions of this 
nature within ſome probable limits of conſtruction. Fearne's 
Contingent Remainders, 4th edit. p. 167 to 221. where the 
propriety and reaſonableneſs of the diſtinction is ſupported 
with admirable perſpicuity, and conſiderable force of argue 
ment, by that very accurate and learned author. 


(3) Streatfield v. Streatfield, poſt. 176. Hart v.|Middle- 
burſt, 3 Ath. 371. 


() 3 Bro. Parl. Caf, 327. 


(i) So Honor v. Honor, 1 F. Will. 123. 2 Vern, 658. S. C. 
Partyn v. Roberts, Ambl. Rep, 315. Roberts v. King ley, 
1 Vef. 238. 


The general doctrine upon this ſubject appears to be, that 
in the caſe of articles before marriage, containing limitations 
that would give the parents, or either of them, ſuch an eftate 
tal as would enable the father alone during the -coverture, or 
the ſurviving parent afterwards, to bar the iſſue of the mar- 
nage under a legal ſettlement limiting the eſtate in the ſame 
words, 


ment: (g) But where both articles and ſettlement 


that reſolution no ways contradicts the general rule; 


tioned to be made in purſuance and performance (i) 
＋ 
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'of the ſaid marriage articles, whereby the intent ap- 
peared to be ſtill the ſame as it was at the making 
the articles. | | 


yo 
_— 


— —_ * 


words, Nr will rectify it, and make a ſtrict ſettlement; 
unleſs the iſſue is otherwiſe pr. vided for than by the limita- 
tion to the heirs, c. or from other limitations or proviſions 


in other lands, it appears the parties knew and intended the 


diſtinction. But that the court will not interfere, if both 
articles and ſettlement are made before marriage, unleſs the 
ſettlement in that can be expreſſed to be made in purſuance of 
the articles ; for the court will ſuppoſe that the parties had 
altered their intention with reſpett to the terms of the marriage; 
which they may do before the marriage, though not afterwards ; 
and that the ſettlement was made in purſuance of ſuch new 
agreements, and not of the articles —But when it is ſaid to be 
made in purſuance of the articles, all room for ſuch a ſuppoſition 
is precluded, 


DE 


Term. Paſchæ 
7 Geo. Il. 


* 


In Curia CANcELLA AIX. 


Clare verſus. Clare. Caſe 2. 
Hay 8. 


nr Clare, poſleſſed of a term of one 1. Clare 
thouſand years, by will dated Apri/ 13, 1706. declares 


deviſes it to truſtees, in truſt for his ſon Thomas Clare 1 CO 


for ſo many years of the term as he ſhould live, and fad 
after his death, in truſt for the iſſue male of his fon years, in 
Thomas lawfully begotten, for ſo many years of the truſt for 


ſaid unexpired term as ſuch iſſue male ſhould live; = = Pk 
„or 10 


and when the iſſue male of his ſaid ſon Thomas ſhould nay 
happen to be extinct, then in truſt for his ſecond years of 
ſon William for life; remainder in truſt for the iſſue the term 


male of his ſaid ſon William, for ſo many years as er 


they ſhould happen to live; the eldeſt of ſuch iſſue q. „ 
1 | after his 
death in truſt for the iſſue male of T. C. lawfully begotten, for ſo many 
years, Qc. as ſuch iſſue male ſhould live; and when the iſſue male of 
T. C. ſhould happen to be extin&, then in truſt for his ſecond fon V. 
for life, remainder in truſt for the iſſue male of V. for ſo many years as 
they ſhould happen to live; the eldeſt to be preferred before the youngeſt ; 
and after the death of M. and from the time his iſſue male ſhould happen 
to be extinct, then the premiſes to deſcend and continue in the iſſue 
male of the name and family of the Clares, which ſhould be next of kin, 
for all the reſidue of the term; and made his ſon 7. C. ſole executor 
and reſiduary legatee. The teſtator died, and T. C. died without iſſue 
male. The reſidue of the term ſhall go to the repreſentative of T. C 
contrary to the will, in which there is a plain affectation of a per 
petuity. 
male 


— 
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male to be preferred before the youngeſt ; and after 
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the death of the ſaid William Clare, and from the 
time his iſſue male ſhould happen to be extinct, 
then that the premiſſes ſhould come, deſcend and 
continue in the iſſue male of the name and family of 
the Clares which ſhould be next of kin, for all the 
reſidue of the term; and made his ſon Thomas ſole 
executor and reſiduary legatee. The teſtator died, 
and in the year 1718, Thomas died without having 


had any iſſue male. The queſtion was, Whether 


the whole term did not veſt abſolutely in Thomas ? 
and whether the limitation over to William the 
ſecond ſon, after failure of iſſue male of Thomas, 


was not void ? 


Mr. Attorney General and Mr. Fazakerley argued, 


that the limitation was good; for, that the whole 


being veſted in the truſtees, Thomas the firſt ſon had 
but a contingent intereſt in ſo many vears only as 
ſhould happen to be expired at his death, and no 
abſolute eſtate tail in the whole; as it muſt have 
been to prevent the limitation over to William taking 
place ; then it muſt be the remainder in the truſt for 
the iflue male of Thomas, which mult avoid the li- 
mitation over. Indeed the word iſſue is in a will 
ſometimes taken to be a word of limitacion (though 


in a deed it can carry but an eſtate for life) in order 


to fulfil the teſtator's intent; but that intent muſt be 

lain and manifeſt, and the words not controlled by 
any other. This appears from yld's caſe, 6 Co. 
16. where the words, after their deceaſe, made the 


other words to be words not of limitation, but of 


urchaſe ; and from the caſes of Papillon verſus 
Veyce, and Lord Glenorchy and Beofville : (x) And 
the reaſon why, in many caſes, thele words are de- 
termined to carry an eſtate tail is, becauſe other- 
wife the teſtator's intent could never take place; 


* * EE —— r i — 


() Ante 3. | * 


In Curia Cancellariæ. 


ich was the reafon of the reſolution in King and 
lling's caſe, 1 Vent. 214, 225. but no inference 
n be drawn from the caſe of freehold to that of 
ſehold eſtates, which have been often differenced 
this court. In-the caſe of Peacock and Spooner, 
Vent. 194. the words were ftronger than they are 
re; and yet the generality of them was reftrained, 
d they were conſtrued to be words of purchaſe. 
then Thomas took but an eſtate for life, the re- 
ainder to his iffue never taking place, mult be 
oked upon as out of the queſtion; which will 
in the limitation to William: and this is an eli- 
ble conſtruction in order to let in a proviſion for 
family, and to follow his intent, which was, that 
s ſon William ſhould take: nor is this intent 
ntrolled by any rule of law, the contingency 
zppening within the compaſs of a life, viz. that of 
homas the elder ſon. And that ſuch conſtruction 
ay well be made, appears from the cafe of Higgins 
erſus Dowler, (1) 2 Yerm 600. and from that of 
rok and Taylor, Trin. 2 Geo. 2. in B. R. where 
ere was a bequeſt of a perional eſtate to his wife, 
pon condition to give his three ſiſters 5L yearly 
r their lives; and after his wife's death, he gave 
e ſame to his daughter Mary Taylor, upon the 
ime obligation to his fiſters ; and after his daugh- 
7's death, to the fruit of her body; and for want 
{ ſuch fruit, to his brothers and ſiſters and their 
dren then living: the opinion of the court 
as, that the limitation to the brothers and ſiſters 
as good; and yet had there been any fruit of the 
ody, they muſt have taken an eſtate tail; but they 
lever coming in ęſe, the ſecond limitation was al- 


— 


* 


(1!) A. demiſes lands for a long term in truſt for B. for 
tt, then to his ſon for the remainder of the term; and in 
keault of iſſue of ſuch ſon, to the ſecond and other ſons of 
bp. and for want of iſſue male, to the daughters of B. for 
e remainder of the term. There having neyer been a ſon, 
limitation to the daughters was held good” 

lowed 
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(24) 


that the iſſue male, and the iſſue of that iſſue, ſnou 


practices have always been diſcountenanced, no- 
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lowed to take place. So in the caſe of Stanley a 
Leigb, (m) or Mead at the rolls, about three te 

ago, where there was a bequeſt to one for life, a 
to his firſt and every other ſon, and there never w 


any ſon, upon the words if he died without iſſue, 4 
was infiſted, that the limitation over ſhould tall © 
place; and that theſe words ſhould be underftog - 
to be iſe at the time of bis death ; and ſo allo 
by the court: for, that the limitation to the fon a 
and the heirs of their bodies, never taking plac ©. 


the ſecond limitation was good, there being no d: F 
ger of a perpetuity. So in our caſe, had Thum 0 

had any iſſue, they would have taken an eſtate tail * 
but there being no ifſue of him, the limitation ova of 
to William the ſecond ſon is good. 


Mr. Solicitor General and Mr. Lutwytch argue 
for the plaintiff (who was executor to Thomas th 
reſiduary legatee) that the limitation to William v. 
void ; for, that it was plainly the teſtator's meaning 


take in infinitum ; and then he ſays, that when th 
iſſue ſhall be extinct, it ſhall go to William. Thi 
extinguiſhment here meant is not of any one iſſue 
but of the whole. The words /awfully begotten art 
likewiſe conſiderable, being held by the Lord Hat, 
in King and Melling's caſe, to be words naturally 
belonging to the creation of an eſtate tail.— On 
ſuppoſe he had made as many limitations for live 
as there had been poſlibility of people's taking: 
would not this, in a court of equity, be looked upoi 
to be the ſame as if he had limited it to him and 
the iſſue of his body? and has he not done it here! 
He has limited it to as many as ſhould be of th 
name and family of the Cares, according to Judg 
Ritchell's invention in 1 Init. 377. 5. But fuc 


thing being ſo contrary to our laws as the admiſſion 


1 


(m) Stanley v. Leigh, 2 P. Will. 618 to 631. 
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has been attempted to ſupport this limitation, do 
better; which is that of conſtruing Thomas to take 
an eſtate for life, and then ſtriking out the remain- 
der to his iſſue male, as if it had never been; be- 
cauſe there never was any iſſue male of him; for it 1s 
admitted, that if Thomas had had any iſſue male, this 
limitation over had been void; and the making it 
good by failure of iſſue male, would be making the 
validity of the limitation to depend upon a ſubſe- 
quent accident; whereas it muſt ſtand upon its 
con bottom, and cannot be decreed to be good or 

bad upon any unforeſeen accident. () The opinion 
of the Mafter of the Rolls, in the caſe of Stanley verſus 
Leigh, was found upon the caſe of Higgins verſus 
Dowler ; (o) and there are now thoughts of appeal- 
ing from that decree at the rolls. If the Caſe of 
Brooks verſus Taylor (ↄ) had depended ſingly on the 
words to her, and after her deceaſe to the fruit of her 
body, it had clearly been an eſtate tail; but the 
reaſon was, that there were thoſe other words, To 
my brothers and fiſters then living, which brought it 
within the compals of a life; and theſe words, hen 
living; make the caſe to be the ſame as the Duke of 
Ierfelk's, 3 Chan. Caſes. In the caſe of the Lady 
Laneſborough verſus Fox, (q) the ſeſſions before laſt, 
in the Houſe of Peers, the judgment was (by the 
advice of all the judges preſent) that there was no 
implied eſtate ; and conſequently the recovery void : 
which ſhews that the court has never laid any ſtreſs 
on the accident of the death happening or not hap- 


** 4 , 4 2 > - 1 - » — 


— 


(n) Sed vid. Lord Mangſield's argument in Doe v. Fone- 
eau, Douglas Rep. 50g. Hopkins v. Hopkins, poſt 51. 
Brown/word v. Edwards, 2 Veſ. 249. The reſalt of which 
cales ſeems to be, that a deviſe may operate either way, ac* 
cording to the events 
(o) Ante 2 Js 

4 Ante 23. 

(4 Poſt 262. | . 1 
20 Pending 


bf 4 perpetuity. Nor will the other method, which 


(25) 


(26) P 


_ deed can never be a word of limitation; but is made 
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pening. And in the caſe of Scaitergood verſu 
Hedge, the Lord Treby and the other judges held 
that the accident of no ſon being born was not to 
influence the cafe one way or other; which is an. 
ther ſtrong authority that ſubſequent accidents ar 
not to be regarded. 

ions have been made 


Lord Chancellor. Two queſti 
in this caſe; the firſt is, what eſtate Thomas the eldeſt 
ſon took by this will ? whether an eſtate- tail, or a 
eſtate for life only? And ſecondly, whether, if he 
took but an eſtate for life, the ſubſequent accident 
of his dying without iſſue male, or rather never id ii 
having had any iſſue male, will let in the limitation ; 
to William the ſecond ſon? As to the firſt, I am of 4 . 
opinion, that Themes took but an eſtate for life: Non 
nor will the ſubſequent words, That from: aud in-. 25 
mediately after his death the iruſtees ſhoul ſuffer, &c. 1 c. 
enlarge his eſtate for life. The word zh (r) in 2 


ſo in wills to ſerve the teſtator's intent: which was .I 

the reaſon of the reſolution in the caſe of Kg and * 
Melling. And if the preſent caſe was like that, 
ſhould think myſelf bound to obſerve that reſolu- 
tion: but that was of a freehold, which may and Nonec 
muſt deſcend to the iſſue ; and thts is of a leaſehold, Nueme 
which without a particular proviſion, can never WW.,,.. 
deſcend ; but muſt go in courſe of adminiſtration : 
and therefore, as here is an expreſs eſtate for life 
limited to Thomas, it ſhall not be enlarged by any 
of the ſubſequent words; eſpecially when in the Nyer r 
limitation to William the ſecond fon, he has ex- ery « 
lained what he meant by the gift to the iſſue in Nut th 
the firſt part; for, there he gives it to the firſt and 
every other ſon, and the heirs male of their bodies: 
ſoit is plain he intended every iſſue that was born of 


1 
— th ee ett 


_—— —_— 


{r ) In what caſes uſed as a word of purchaſe, vide Fearne' * 4 
Coutingent Remainders, 4th edit. 163, 233, 248, 500. 553 (t) 4 


and when as a word of limitation, 285. (u) 
Thoma! 


In Ciitia Cancellariae, ' 
Y-mas flriould take; and then the limitation to M- 


held am, being at fo great a diſtance is too remote, and 
voip annot take effect. | 


S at BY The next queſtion is, whether the ſubſequent ac- 
ident of Thomas dying without iflue will better the 
aſe for William? And as to that, I think, all deeds 
and wills are to ſtand as they did at the time of the 
aking them, and cannot be made good by any 


d is, upon ĩts happening, ſuch a contingency upon 


rhich no eſtate can commence by law. Was it ever 


ever ad in caſe of a limitation to one, and if be die witb- 


ation i; iſſue living at the time of his death, that you muſt 


m of. till his death to determine whether the limita- 
life: ion be good or not? If fo, that limitation would 
in e no better than a general limitation upon a gene- 
| = al failure of iſſue. 

. The caſe of Higgins verſus Dowler is very imper- 


eftly reported; and was upon a demurrer, (5) 
chere things are not argued with that nicety which 


1at, | ey are upon arguing the merits of a cauſe. That of 


olu- ante and Le, (t) has not been particularly men- 
| oned'; ſo that what we have of it is only upon 
hol emory : and F think it much better to ſtick to the 
' Wnown general rules, than to follow any one parti- 
aan! Wular precedent which may be founded on reaſons 
own to us: ſuch a proceeding would coniound 
an) Wl property. That of Brooks and Taylor (u) (what- 
rer reaſon the judges might go upon) was certainly 
ery different, by reaſon of the words then living; 
ut there is a plain affectation of a perpetuity as 
rongly declared by the the teſtator himſelf as can bez 
nd a ſucceſſion of eſtates for life to perſons not in 
e is as much a perpetuity, and as little to be en- 


3 1 hh * 


00 Ante 23. 
583 % Ante 
(u) Ante 23- 


mas 2 D 2 dured 


er· act; eſpecially where ſuch act is collateral; 
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dured, as would be that of an eſtate tail, of which 
no recovery could be ſuffered. The caſe of Lady 
Laneſborcugh (w) verſus Fox is the ſtrongeſt authoriy 
that can be; and even, had it not been in the Houſ: 
of Lords, I ſhould have thought myſelf bound to 
go according to the general and known rules df 
law. 


And ſo decreed (x) the term to Themas, as being 
the reſiduary legatee of his father; and from him to 
the plaintiff, who was the executor of Thomas. 


5 N. B. As to this laſt point Burges and Bur ges, defa 
1 Mod. 114. 1 Chan. Ca. 2 29. and D. of Norfclk'M e 


| othe 

Caſe, 3 Chan. Ca. 19, 29. (all 
(w) PS 262. ( 
(x) Reg. lib. A. 1733, fol. 443. diz. 
It ſhould ſeem that the authority of this caſe has beer Aug 
ſhaken in no inconſiderable degree, by Sheffield v. Lord Hid: 
Orrery. 3 ik. 282. Doe v. PFonnereau, Doug. 470. Marſh 1, and 
Marſh, Bro. Cha. Rep. 293, which caſes go the length oi the | 
eſtabliſhing the doctrine laid down iu Hggint v. Doler WW fiduc 
1 P. Will. 98. Stanley v. Leigh, 2 P. Will. 686. And allo] parts 
Lloyd v. Carew Shoxer's ( of. in Parl. 137. Gower v. Gro the < 
wenor, Barnard 54 Maddox v. Haines, 2 P. Will. 421M ia th 
Stephens v. Stephens, poſt. 228. Sablerton v. Sabberton, poſt. I the 1 
245. Fearne's ont ngent Rem. 407. The notes to Doe. . paid 
Funnercau, Dungl. 485. 2 Black. Com. 174. The reſult ' th. 
of which caſes, as applicable to the preſent, feems to be this fue 
that the principle of preventing perpetuities did not rende 171. 
it neceſſary to hold the limitation over to H/:/liam, to be voi prov 
in its creation; for if Thomas had died leaving iſſue male, «ivic 
the entire intereſt and dominion in the term deviſed, would to 3, 
Have veſted in him, and nothing left upon which the ſuble- WM faid 
quent limitations could attach; but as the other alternative WI vam 
happened, viz. that Thomas had no ſon, the limitation over 4 
to William operated as an executory deviſe, the contingency WI man 
happening within the time eſtabliſhed by law to prevent per with 
petuities, viz within the compaſs of a life, that of Thom ill #nd 
the elder ſon. Sed vid. Wyth v. Blackman, 1 Vef. 202. bam, 
inter 


whom 


as been 
, Lord 
arſh v. 
gth ol 
Dowuler, 


gency 
It Per- 
homat 


hom 
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O) Stephens verſus Hide. Gb. 


I TPON arehearing, the caſe was thus: Humphrey . E. de- 
Hide, the teſtator, did by his will in the year viſes three 
1718, deviſe three ſourths of his perſonal eſtate to fourths of 


his three ſons, equally to be divided between them ; his perſo- 
nal eſtate 


and as to the other fourth he deviſed it to his three, histhree 
TY | 2 ſons, ſons, + 
EEE 3 n equally to 
be divided between them; and the other fourth to them, in truſt for his two 
daughters ; the intereſt to be paid them reſpectively during their natural 
lives, and afterwards to their, or either of their child or children ; and for 
default of ſuch iſſue, to his three ſons, equally to be divided between them; 
one his daughters leaves a fon, under whom the plaintiff claims, and the 
other dies without iſſue. The moiety of the ſiſter who died without iſſue, 
ſhall not go to the three brothers, but to the repreſentative of the nephew. 


1 - Wy 


— 


(J In Reg. Lib. A. 1733, fol. 321, thie caſe is thus ſtated, 
viz. Humphrey Hide, by his will bearing date the gth of 
Auguſt 1718 ; appointed his ſons Jahn, William, and Edward 
Hide, and his daughters El:zabeth, (the wife of Fames Hing. 
and Margaret, (then Reynolds who ſoon afterwards married 
the plaintiff) executors of his will, and direfed that the re- 
ſidue of his perſonal eſtate ſhould be divided into four equal 
parts, three whereof he gave to His three ſons, and directed 
the other fourth part thereof to be put out on good ſecurity, 
in the name of his ſaid three ſons, upon truſt only, to and for 
the reſpective uſes of his ſaid daughters, and the intereſt to be 
paid to them reſpectively during their lives, and afterward; 
o their or either of their child or children, and for want of 
iſue, to his ſaid three ſons equally; on the 16th May, 
1719, the ſaid teſtator died, and his ſaid ſons and daughters 
proved his will, and after payment of his debts, &c. made a 
divided of the refidue of his perſonal eſtate, which amounted 
to 3,440. and one-fourth being 860l. was placed out by the 
faid Fohn, William and Edward Hide, at intereſt, in their 
names, and in truſt for the reſpeRive uſes of the ſaid Eliza- 
bth King and Margaret Reynolds and their children, in 
manner following, viz. 600. in lottery anruities, were 
with their conſent ſubſcribed into the South Sea Company, 
and the 26cl. reſidue remained in the hands of the ſaid J/- 
lam, Fohn and Edward Hide, on their agreeing to anſwer 
intereſt for the ſame. Alizaleth King died without iſſue, and 
von afterwards the ſaid Margaret Reynoldi died, leaving iſſue 


only the defendant Reynzlds ; the plaintiff long _ = 
cat 
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ſons, but in truft only for his two daughters, and 
by their apgrobation to be put out at intereſt in the 
name of his three ſons, and the intereſt to be paid 
to his two daughters reſpectively during their natural 
lives, and afierwards to their or either of their chill 
or children; and for default of ſuch iſſue, he deviſe 
it to his three ſons, equally to be divided betweey 
them ; one of his daughters leaves a ſon (under 


FPF,cuS po Som = o + au v0 3 FT 2 r _ " hy — * 89 * * # " 


death of the ſaid Elizabeth King, married with the faid Mar. 
garet, and thereby became entitled to the whole produce 
of the ſaid ſtock, and annuities and intereſt of the ſaid 260/, 
from the death of the ſdid Ahzabeth Hing, to the death of 
the ſaid Margaret, when the defendant Reynolds became 
entitled to a fourth part; the defendant Reynolds by deed 
of the 8th Fuly 1731, in conſideration of 24/, a year, ſold 
his intereſt to the plaintiff, The ſaid John and Edward 
Hide being dead; the ſuid eſtate ſubjed to the aid ttuſt, be. 
came veſted in the faid defendant Milian. Hide 
having made his will, appointed the defendadt Mary exe- 
cutrix : ſne inſiſted upon ſuch intereſt as her huſband was 
entitled to. The defendant MWiſliam Hide inſiſted, that the 
plaintiff was not entitled to the whole dividend of the ſaid 
ſtock and intereſt of the 260. but that on the ſaid Elizabeth 
King*s death, without iſſue, one moiety of the premiſes came 
to, and 2 to be divided between him, the Aid defendant, 
and his brother John, in thirds, vis. two-thirds to him in 
his own right, aud his brother Hduard's right, (he being 
dead, and had appointed the defendant Witham his executes), 
The defendant Mary claimed no intereſt in the premiſes, 
and the defendant Reynolds by his anſwer, admitted the ſaid 
aſſignment. —_ the hearing the Maſter of the Rolls, de. 
creed that the ſaid Elizaheth King's motety of the ſaid 2601. 
and of the ſaid South Sea Stock and annuities, belonged to 
the ſaid teſtator's three ſons, ſbe being dead without ſue, and 
that the defendant Reynolds could only take the other moiety 
thereof, given to the ſaid Margaret his mother. From 
this decree, the plaintiff appealed, and upon the rehearing 
before the Lord Chancellor, his lordſhip declared, that the 
plaintiff was entitled to the 260/. and the South Sea Stock 
and South Sea annuities, which was the produce of the lottery 
annuities, and to the intereſt and dividends thereof; the 
defendant Reynolds having affigned the ſame to the plaintiffs; 
but no cofts on either ſide. ö 

whom 
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whom the plaintiff claimed) and the other dies with- 


out iſſue. The queſtion was, whether the ſon 
ſhould rake the moiety belonging to his aunt, who 
died without iſſue? or whether it ſhould go to the 
three ſons ? The Mafter of the Rolls decreed the ſon 
to take only the moiety belonging to his mother, 
and the other moiety to go to the three ſons of 


Humphry Hide. 


Mr. Attorney General and Mr. Fazakerly argued 
for the plaintiff, that the children of the daughters 
muſt take by purchaſe; and that the deviſe being 
to the child or children of either of them, any iſſue 
of them or either of them, was entitled to the 
whole that was deviſed ; that had the eſtate, inſtead 
of being limited to his two daughters, been limited 
to two ſtrangers, there could be no doubt but that 
the ſuryiving child muſt take the whole ; and the 
two daughters taking only an eſtate for life, their 
child or children do not claim through or under 
them, and conſequently it is the ſame as if the 
deviſe had been fo two ſtrangers, and then to the 
child or children of his two daugeters. The teſ- 
tator does not ſay, that they ſhall take the motives 
reſpectively ; but deviſes it to the child or children 
of either of them: ſo that, by the plain and ne- 
ceſſary conſtruction of the words, nothing could 
go to the ſons if there was a child or children of 
either of the teſtator's daughters. 


Mr. Solicitor General, Mr. Lutwytch, Mr. Verney 
and Mr. Floyer argued on the other hand for the 
defendant, that the moiety of the daughter who 
died without iſſue muſt go to the three ſons ; for, 
tnat there was no doubt but that, by the word re- 
ſpefively, the daughters were tenants in common; 
and the ſubſequent limitation, being founded on 
the firſt deviſe, muſt receive the ſame conſtruction 
as to the children taking by purchaſe. This being 
a perſonal eſtate, the teſtator's intent could not 
otherwiſe be fulflled than by making them take by 

imme- 


** 4--. 
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immediate deviſe ; but that intent was only to pro. 
vide for his two daughters and their reſpective iſſue 
in the natural order; viz. the child or children of 
one to take what belonged to his or their mother, 
and not what belonged to the other fiſter : ſo tha 
this caſe muſt be conſidered as if the teſtator had 
deviſed one moiety to one daughter and her iffie; 
and the other to the other and her iſſue; and for 
want of ſuch iſiue to, the ſons: where there can be 
no doubt but that, upon failure of iſſue of one 
daughter, her ſhare muſt have gone over to the 
ſons : but if the ſubſequent words. ſhould be ex- 
plained according to the conſtruction infiſted on for 
the plaintiff, and that one daughter had died firſt 
both having iflue, the moiety of the deceaſed 
(whoſe child or children were never to take during 
the other's life) muſt go either to the ſurviving 
daughter, which is contrary to the nature of a 
tenancy in common; or elſe it muſt have expected, 
and been in abeyance until the death of the ſur- 
viving ſiſter ; which is abſurd : but according to 
our conſtruction it will go to the iſſue of the per- 
ſon firſt dying, and upon failure of ſuch iſſue go 
over to the ſous. 1 in which there is no inconvenience. 
And if it had happened that one daughter had had 
but one child, and the other ſeveral ; then either 
the iſſue of each daughter muſt have taken their 
_—_— s ſhare reſpectively according to our con- 
ſtruction, or all the children muff have taken 
equally per capita ; which is contrary to the teſta · 


tor's intent. 


Lerd Chancellor. The queſtion here is, to how 
much of the teſtator's eſtate the plaintiff, claiming 
under the ſon of one of the daughters, is intitled? 
And inthis will, as well as in every other, the teſ- 
tator's intent is to be gathered from the words of 
the will, without either adding or rejecting any, 
which can poſſibly have any meaning. The teſtator 
has here deviſed his eſtate to be divided into four 
parts ; three whereof he gives to his three ſons, and 

; > 
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of thoſe three the ſons are plainly tenants in com: 


o pro- 

: Wives non: the fourth he has given to his two daughters; 
ren out with this difference, that whereas the ſons have 
other, the property of their reſpective ſhares given them, 
ſo that the daughters have not the abſolute property in that 
Tr had Ware which comes to them; but only the intereſt, 
Boe hich is to be paid to them reſpectively during their 
ad for 


an be 
f one 
o the 
e Cx- 
on for 
1 firſt, 


eaſed 


lives, and by this word reſpefFively, (z) they arg 
tenants in common. * * e 


The next limitation to the children veſts the 
hole property in them, and they take as purchaſers 
according to Vyld's caſe, 6 Co. 16. a; but then it 
is contended that they muſt take reſpectively as well 
s their mothers : this I ſee no reaſon for, there 


luring being no words of diviſion in the deviſe to them ; 

wing put the whole is to go over to either of their child 
of 2 Err children. And when a teſtator has uſed ſuch 

ected, plain words to ſhew his intent, that whether there - 


as one or more children, that in either caſe the 
hild or children ſhould take the whole, I cannot 
dd words to make the moiety only to go to his child 
or children, againſt the teſtator's plain intent; 
hich appears from this; that wherever he intended 


icher Nord reſpeZtively in caſe of the daughters, and the 
their Nords zqually to be divided in caſe of the ſons. Nor 
5 b there any abſurdity in ſuppoſing that if there had 


been many children of one ſiſter, and none of the 
ther, that the children ſnould take the ſhare of 
er, who left no iſſue in the mother's life-time ; 
nce his intent was equal, and as rational, in caſe 


how nere had been many children, as but one, as 1n the 
1290 reſent caſe. But if, on the other hand, after the 
le c £ath of one without iſſue, the whole was not to 
of over to the children of the orher till their 


nother's death, the ſurviving daughter would have 
a eſtate for life by implication ; and fo the abſur- 


— 
— 


nn 


(z) Fiber v. Wigg, 1 P. Will. 1. ; 
dity 


| tenacy in common he has expreſſed it, as by the 


CY 
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dity of an abeyance or expectancy be avoided. No 
does it ſeem contrary to the teſtator's intent, tha 
his grand- children ſhould take per capita, they al 
being equally related to him; but as theſe are on) 
caſes that might have happened, I think it not ne. 
ceſſary for me to determine how the eſtate would 
then have gone; that which has happened is onh 
pow in judgment; and upon the whole, I am « 
opinion that the teſtator's intent was, that any child 
of either of his daughters ſhould (in all events) take 
the whole of this fourth part, and no part to g 
over to his ſons till failure of ſuch iſſue. 


And fo decreed for the plaintiff. 
Caſe 8. 
May 21. Hebblethwaite verſus Cartwright. 


4. upon JAMES Hebblethwaite, upon his marriage with 
his marti - Bridget Cobb, ſettled his eſtate to the uſe 0 


age with himſelf for life, remainder to his firſt and other ſons 


B. ſettles : . : . 
his eſtate in tail male, remainder to truſtees for one thouſand 


to the uſe Fears (the truſt whereof is afterwards declared) re. 


of himſelf mainder to his brother Charles Hebblethwaite for life 
for life, 

remainder to firſt and other ſons in tail male, remainder to truſtees for 
one thouſand years, remainder to his brother C. for life, remainder u 
the heirs male of his body hereafter to þe begotten ; and then declare 
the truſt of the term, that if there ſhould be no iſſue male of the bodici 
of 4. and B. begotten, that ſhould live to the age of twenty-one years 
or be married and have iſſue, and that there ſhould be a daughter « 
daughters of the bodies of A. and H. ſuch daughter ſhoujd have 4000 
for her portion; and if two or more, they to have 50001. equally to x 
divided at their ages of twenty-one, or days of marriage, which ſhould 
firſt happen; and if only one daughter, ſhe to have the yearly ſum 100]. 
to be paid her half yearly for her maintenance ; if two or more, the like 
ſum to be paid them half yearly ip equal ſhares, until their reſpedire 
portions paid; if the portions not paid, the truſtees to raiſe them out 
of the rents, or by ſale or mortgage of the premiſes, or of part. Pro- 
vided that if the father ſhould in his life-time prefer them in marriage 
with portions equivalent, or the remainder man thould, after the father's 
death, or that there ſhould be no daughter who ſhould attain the age d 
twenty-one, or be married, then the term to ceaſe. B. died in the lie 
of A. leaving no ſon, but three daughters, who are all unmarried : C. took 
an eſtate tail under this ſettlement ; and the portions may be raiſed fot 
the daughters in the life-time of A, their father. . 


e with 
uſe 0 
er ſons 
»uſand 
d) re- 
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equally to be divided between them at their 
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and after his deceaſe to the heirs male of his body 


hereafter to be begotten ; and then declares the 


truſt of the term to be, that in caſe there ſhould be 
no iſſue male of the bodies of the ſaid James and 
Bridget begotten, that ſhould live to the 
twenty-one years, or be married and have iſſue, 


and that there ſhould be one or more daughter or 


daughters of the bodies of the ſaid James and Brid- 
get, that then the ſaid daughter or daughters ſhould 
haye, if but one, the ſum of 4000 J. for her por- 
tion; and if two or more, the ſum of 5000/, 


twenty-one, or days of marriage, which ſhould firſt 
happen; and that if there ſhould be but one daugh- 


ter, that then ſhe ſhould have the yearly ſum of 


1004.' to be paid her half-yearly by equal portions 


for her maintenance ; and af there ſhould be two or 


more, then the ſum of 100/. to be paid them half. 
yearly in equal ſhares, till their reſpective portions 
ſhould be raiſed and paid; and in caſe the portions 
were not paid, that then the truſtees, their execu- 
tors, Fc. ſhould, out of the rents or profits, or by 
mortgage or ſale of the premiſſes, or any part 
thereof, during the term, raiſe and pay the ſeveral 
portions before limited, provided that if the father 
ſhould in his life-time prefer them in marriage with 
portions equivalent to thoſe herein limited, or that 
after his death the remainder-man ſhould upon their 
marriage pay them portions equivalent, or that there 
ſhould be no daughter or daughters who ſhould live 


to attain the age of twenty one or be married, that 


then the term ſhould ceaſe and be void, Bridget 
the wife died in her huſband's life-time, leaving no 
iſſue male, but only three daughters, who are all 
unmarried, (2) 


Two queſtions were made: Firſt, what eſtate 
Charles Hebblethwaite had ? Secondly, whether upon 


es 


e = wy * „* 
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(a) In Reg, Lib. A. 1733, fol. 391. the daughters are 


ſtated to be married, 


age of 


es of 


31 


(32) 
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this truſt the daughter's portions were raiſed in the 
father's life-time. 425 


As to the firſt queſtion the Lord Chancellor wx 
clearly of opinion, that Charles took an eſtate tail 
and that the words hereafter to be begotten, do na 
confine it to the iſſue born after, but will likewii 
take in that born before: the words procreatis & 
procreandis being of the ſame import, according t 
11. 20; and 24 Ed. 3. pl. 15. where the limits 
tion was & heredibus quos ille de corpore procreaveri, 
held it ſhould take in the iſſue born before. And 
this, he ſaid, was to prevent the great (5) confuſiot 
which would otherwiſe be in deſcents, by ſettino 
in the younger before the elder, c. 


portio 
yhich 
or by 
mean 
the tri 
each | 
having 


The precedents in raiſing daughters portions hay 
gone both ways; ſometimes they have been decree 
to be raiſed in the (c) parents life-time, and at othe 
times not: which ſhews that the raiſing or not raiſing Wb" 
muſt depend upon the particular penning of the 
© be rail 
truſt. In the caſe of Brome verſus Berkeley, Abr. E plainl) 
| 4 3 truſtee 
ſettlen 
by mo 
had it 
profits 


— — * * „L — 


. (6) Vid. Herwit v. Ireland, 1 P. Will. 427. Long 
Beaumont, ibid. 231. But it has been held, that, when 
the words were in prfferum procreandis, ſons dorn beſon oe 

ſhall be excluded on account of the peculiar force of « ny ne 5 
Int. 20. Adj. M. 26 Eliz. B. R. 3 Leonard 87. Pad \ 
poſterum,” Harg, ed. in notis 3. | no por 


89 =» 


(e) Greaves v. Maddifon, Jones (Thoe.) Rep. 201. St. de r. 
el, v. Staniforth, 2 7 75550 Bacon v. Clerk, Pre: — 
in Chanc. 500. Gerrard v. Gerrard, 2 Vern. 458. Sanch raiſed 
v. Serdys, 1 P. Vill. 707. Hall v. Carter, 2 Ath. 355 ue m 
Lib. Reg. 248. Ann, 1742 were caſes in which portion the R; 
were decreed to be raiſed in the parents, life-time. br alr 
contra Corbet v. Maidwell, 2 Vern. 640. Butler v. Du never 
comb, 1 P. Will. 448. Pierpoint v. Lord Cheyney ib. 409 where 
HArcme v. Berkeily, 2 P. Will. 485. Evelyn v. Even &cree 
2 P. ill. 659. Stevens v. Dethich, 3 Ath. 40, et Li! 
Reo. 59. Ann. 1743 Warfley v. Earl of Granville, 2 V4 
322. Churchmqn v. Harvey, Ambl. Rep. 335. p 
4 7. 992* L 
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4. 340. 7. (4) the raiſing the portion in the 
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other's life-time was refuſed; becauſe the provi- 


jon of maintenance was not to commence until the 
cath of the jointreſs, and conſequently the por- 
jon could not be raiſed till then; for, the main- 
enance muſt precede the portion: and if that which 
as to precede the portion muſt have . waited the 


(33) 


ointreſs's death, it follows clearly, that the por- 
jon, which was to come after, muſt do ſo likewiſe. - 
And in that of Corbett verſus Maidwell, 2 Vern. 640. 
and Eg. Ca. Abr. 337. 5. it was requiſite that the 


(d) In this caſe a ſettlement was made in the uſual form, 
ith a limitation to truſtees, for want of iſſue male, to raiſe 


portions for daughters, to be paid at twenty-one or marriage, 


yhich ſhould firſt happen, by and out of the rents and profits, 
or by mortgage and Ele, as they ſhould think fit; and. in the 
mean time and until the ſaid portion ſhould become payable, 
the truſtees to raiſe 1001. per annum, ſor the maintenance of 
each of them: the father died, and one of the daughters 
having married the plaintiff, this bill was brought to have the 
portion raiſed, but was diſmiſſed, becauſe the portion being to 
be raiſed out of the rents and profits, or by mortgage or ſale, 
plainly ſhewed that it was not to be raiſed ull ſuch time as the 
truſtees might make uſe of the election given them by the 
ſettlement, to raiſe it either out of the rents and profits, or 


by mortgage or ſale; but during the life of the mother, who 


had it in jointure, they could not raiſe it out of the rents and 
profits, neither by mortgage or ſale, which were inſerted in 
one and the ſame clauſe, and a diſcretionary power lodged in 
the truſtees, to uſe either the one way or the, other, and till 
they had the election of uſing either of thoſe ways, they had 
no power at all, beſides that, the maintenance being to precede 


the raiſing of the portions, if there was no maintenance to be 


raiſed in the mother's life-time, the portions were not to be 
raiſed in her life-time, as they were not to take place till after 
the maintenance; and the Lord Chancellor and the Maſter of 
the Rolls both ſaid, that the caſes on this head had gone too 
far already, and mangled all eſtates, and that they would 
never decree portions to be raiſed in the father's life time, 
where it could poſſibly bear any other conſtruction; and the 
deere was confirmed in the Houſe of Lords. | 


daughter 
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- preſs words of the condition he was to be dead be- 


| ing two daughters and no iſſue male; and it was reſolved 


\ 
. 260 
De Lon. Paſeh. 173 4. 


daughter ſhoukd be unmarried and unprovided ſor a 
his deceaſe ; but here not only the term is not con. 
tingent, but dbſotutely veſted in the truſtees; and 
all the contingencies in the declaration of the truf 
of the term precedent to the raifing the portion 
have happened; as that of not having iſſue male 
the daughters marrying or attaining the age of 
twenty-one; Sc. Indeed during the life of the 
father and mother, it was contingent, by reaſon of 
the uncertainty whether there would be any ifſhe 
maſe between them: but immediately upon the 
mother's death it became no longer contingent, but 
abſolutely veſfed, by reaſon of one of the parties 
death without iſſue male, which in this court i; 
deemed: a total faifure of iſſue male between them. 
The caſe of Greaves verſus Maddiſan, Ch. {4 J. 
201. was a ftronger caſe than (e) this, and was at 
law ; yet there the portions were adjudged to be 
raifed in the father's He- time; thougtr by the ex- 


fore the portions were to be raiſed : but in our caſe 
the father's death is not at all made part of the eon- 
dition; it is only ſaid, that if there be no iffte malt 
between them, then the truſtets are to raiſe out of 
the rents and profits, or by ſale or mortgage of the pre- 
miſſes, &c. without any mention made of the father's 
death. Nor will the option given to the truſtees al 


* 1 * 
nth. uh —— „ 


(e) 4. made a ſetilement to the uſe of himſelf for life, 
remainder to the uſe of his firſt ſon in tail male, remainder 
to truſtees for forty years, remainder to himſelf in fee; the 
term was declared to be a truſt, that in caſe it ſhould happen 
that the ſaid A. ſhonld die without iſſue male of his body, 
then the truſtees ſhould raiſe 5000 l. for daughters? portions, 
payable at the age of twenty-one or marriage, with a pron 
ſion for maintenance: in the mean time the wife died, lear- 


that the right to the portion was veſted by the mother's 
death, without iſſue male in the life of the father; for other- 
wiſe the father might live ſo Jong that the portions might be 
of little ſervice. Greaves v. Maadiſon, 2 Jones 201. 

N raiſing 


In Curia Cancellariae. 
ifing either by rents and profits, or ſale of mort 


; and been inferred, that James Hebblethwaite's death 
trulſuſt neceſſarily e; ſince it is impoſſible for 
tion ¶ Ne truſtees to raiſe the portions out of the rents and 
male Nofits during his life: for, in deeds it is uſual to put 
ge o every way which may be made uſe of; but it 
| hes not from thence follow, that the daughters 


to wait till the truſtees can make their choice 
hich way they will raiſe their portions: that might 
> making them wait till their fortunes could be of 
p ſervice to them. And though the mortgage or 
arties Ile is to be during the term which is not to com- 
art is Nence in poſſeſſion till the father's death, yet the 
Hem, Nprtions may well be raifed in his life-time ; it being 
{. 7. where ſaid, that the portions ſhall not be raiſed 
as at l after ſuch time as the term ſhall take effect in 
to be pſſeſſion. Indeed had there been no expreſs au- 
* Ex- Wority given to the ti uſtees to ſell or mortgage, 
7 be- ere might be ſome difficulty; but ſince they have 
caſe We power of both, they may uſe that which beſt 
eon- Wits the intereſt of the daughters. | 


at The next thing to be conſidered is the proviſo, 
 pre- here the term is made void, in caſe the father 
her's Would in his-life-time prefer the daughters in mar- 
es of Wage with portions equivalent with choſe provided 
r them by the ſettlement. The proviſo has been 
bjected to prove that the party's deſign was, that 
lie, Wie portions might not be raiſed during the father's 
under fe, by reaſon of the power reſerved to him of pro- 
ding for them in his life-time by portions equiva- 
body, Int: and to prove this has been cited the caſe of 


tions, rbet verſus Maidwell ; (F) but that caſe widely 


provi- differs 
leav- 
olved VI — a — 
ther! 


xther- /) The truſt of the term in this caſe being, © that in 
ht be I Maidwell ſhall die without iſſue male, and there 
ll be one or more daughters, that ſhall be unmarried or 
preferred at his death ; ſuch daughter, if but one, to rr 
2000 
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ge of the premiſſes, warrant the coneluſion that | 


(34) 


34 


tion equivalent to that provided by the ſettlemer 


De Term. Paſch. 1734. 


differs from the preſent one: for, there it was - 
of the deſcription of the daughter that ſhe ſhoui 
be unmarried and unprovided for at the time of th 
father's death; which deſcription gave the fathe 
time to perform it during his life, for the reaſon 
before mentioned: but we have no fuch deſcriptia 
here; nor can it be thought from the nature of th 
thing, that a ſecond marriage might be intended 
a portion upon a ſecond marriage being not a por 


it could only be a firſt marriage that was intended 
and upon that and no other were the portions t 
ariſe: not upon the diſtant and remote conſideratig 
of the ſecond marriage. 


And ſo (g) decreed the portions to be raiſed wii 
intereſt from the mother's death, at which tim 
they firſt veſted. 


— 


2000 J. for her portion, and for her maintenance 300. 
annum, out of the profits, till her portion become due; thi 
portion to be paid at eighteen or more; proviſo, that tht 
term ſhall be void, if the ſaid Thomas Maidwel! pay or ſecun 
to the daughters that ſhall be unmarried at his death the fail 
portion of 20007.” And note, in this cafe the daughter wa 
married, and the bill for railing the portion was brought by be 
huſband and her. p 


(g) Notwithſtanding the judges of later times, have, it 
many inſtances, expreſſed their diſapprobation of the ſelling 
or mortgaging of reverſionary terms for the raiſing of daugh 
ters portions, yet they have thought themſelves bound by 
the rule which has been followed in many precedents, vi 
that if there be a term for years, or other truſt eſtate limited 
to truſtees for raiſing portions for daughters, payable at 4 
certain time, which is become a veſted intereſt, they ſhall od 
ſtay until the death of the father and mother without thet 
portions, unleſs ſome intention appears to poſtone, the rai 
ing; and if there does, the court will always take notice d 
ſuch intention, and indeed will lay hold of very fmal 
grounds, that ſpeak the intention of the party, to prevent ie 
railing of the portions in the life-time ef the father and 
mother. 


* 
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Term. S. Trinitatis 
8 Geo. II. 


In Cuxia CAN cELLARIX. 


(hb) Cooke verſiis Arnham, Caſe 9. 


June 22. 


'PON a rehearing, the caſe was thus: Robert 4 Wieck 


am in the county of Norfolk, and of ſeveral free- freehold 
old lands, by will, dated April 28, 17 10. deviſed and of 


Il his meſſuages and lands (whether freehold or co- 4 


yhold) to his grandſon Richard Cooke (who was his viſes all 


eir at law) for life, remainder to his firſt and other his meſ- 
ons in tail, remainder to his daughters in tail, re- ſuages and 
ainder to his younger ſon the plaintiff in fee, and _ 
ed without making any ſurrender to the ule of his g.4,1q 
ill; Richard the grandſon died without iſſue, but or copy- 
efore his death ſurrendered the copyhold lands in hold, to 


atenbam to the uſe of his will; whereby he deviſed — 2 
hem to his mother and her heirs. prandſon 
and heir at 


in for life, remainder to his firſt and other ſons in tail, remainder to bis 
aughtets in tail, remainder to his younger ſon the plaintiff in fee, and dies 
out ſurrendering to the uſe of his will. C. dies without iſſue, having 
irt ſurrendered to the uſe of his will, and thereby deviſed the copyhold 
ands to his mother. The court ſupplied the defect of the ſurrender in 
our of the plaintiff, although his father had made ſome other proviſion 
vr him, and although this was only a remainder after an eſtate tail. 


8 4 14 a Y rr 0” oy „ * _ 4 4 


() In the regiſter's book this caſe is ſtated thus: Robert 
ale, the plaintiff's late father, was ſeiſed in fee at the 9 
* E 0 


Cooke ſeiſed in fee of copyhold lands in Laten- in fee of 
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The queſtions were, firſt, Whether the defect 
the ſurrender ſhould be ſupplied in favour of th 


8 5 
* og . — . F oe? # 
4 * - - 4 £ . 


—— 


of the lord according to the cuſtom of the manor of La 
ham, in the county of; Necrfolt, of ſeyeral copyhold land 


held of the ſaid manor, and ſurrendered the ſame to the uf wl 
of his will, and afterwards, via. about the 28th of at 
1710, the ſaid Robert Cooke made his will, and thereby in 
and deviſed all his meſſuages and lands in the city of Norwid f 
and county of Norfolk, whereof he was ſeiſed in fee, whetha 
freehold or copyhold, to his grandſon Richard / coke, for li. 
and after his death, to the firſt, ſecond, third, and every othe tiff 
ſon and ſons of the ſaid Rithard Coole, lawfully to be Will for 
gotten; and to the heirsgef the body and bodies of er 

ſuch ſon and ſons; with remainder to the daughter an 
daughters of the faid Richard Cooke, and 'the heirs of thi | 
ſeveral and reſpeQive body and bodies, remainder to u ſur 
plaintiff his heirs and afligns for ever, and made the pla det 
tiff his ſole executor. About Michaelmas 1710, the ſi the 
Robert Cocke died without revoking his faid will, and ſeiſi col 
in fee as aforeſaid, and without having made any ſurren 

to the uſe of the will, and leaving the Lad Richard Cooke H © 
grandſon and heir at law. The ſaid Richard Cooke, by vin ſup 
of the ſaid will, entered on the ſaid premiſes and enjoyxiMf vid 
the ſame for life, and about the year 1718, died withod per 
iſſue, whereby all the ſaid premiſes deviſed by the ſaid w 

and particularly the ſaid copyhold premiſes deſcended u gs 
the plaintiff” The defendant Arnham got into poſſeſſt doe 
of the ſaid copyhold premiſes, and refuſed to deliver up tl oth 
ſame to the plaintiff, pretending that the ſaid Robert C. 

did not ſurrender the ſaid copyhold premiſes to the uſe ah — 
his will, and that the ſame upon his death deſcended to ti 

ſaid Richard Cooke in fee, and that he before his death lull Jeat 
rendered the ſaid copyhold premiſes to the uſe of his wil og 
and that he afterwards made his will, and thereby devi ume 
the ſame to Su/annah Cooke his mother, and her heirs ; at of a 
that the ſaid Suſannah Cooke afterwards deviſed or ſurret ay 


dered the faid copyhold premiſes to the uſe of the defendat 
Arnham in fee. The plaintiff inſiſted, that if a ſurrendy Swe 
by the ſaid Robert Cocke to the uſe of his laſt will is wanting une 
the want of ſuch ſurrender ought to be aided in a cou 
equity in favour of the plaintiff, who is a younger ſon of tl 
fail Robert Cooke. The defendant Arnbam infiſted, that tf bad. 
laid Richard Cooke and himſelf having been aboye * 
| J 


plaintiff, not being a child unprovided for, but al- 
ready provided for another way ? Secondly, Whe- 


of ſo remote a deviſe as a remainder upon an eſtate 
tail, which is of no (or at leaſt very lietle) value in 
the eye of the law, and defects being never ſupplied 
where the heir is diſinherited ? And here the heir 
at law has only an eſtate for life, with' a remainder 


in 


It had beendecreed at the Rolls againſt the plain- 
tiff, that this being no preſent proviſion intended 
for him, the defect ſhould not be ſupplied, - 


Lord Chancellor. There never having been any 
ſurrender to the uſe of the will, the legal eſtate 
deſcended to the grandſon as heir at law ; and 
therefore the ſingle queſtion now is, Whether this 


nd ci court will ſupply that defect? The rule is, that 
"ook M creditors are entitled to have a defect of a ſurrender 
by vin ſupplied ; as are likewiſe younger children unpro- 
 enjoxlil vided for; and that from the circumſtances of the 
_ withou8l perſons who appear in a favourable light before the 
aid "oY court. But the objection here is, that the plaintift 
poſſeſh does not appear 1n that favourable light, he being 
er up i otherwiſe provided for. As to that it has been often 


ert Cui 
he uſed 


hr tn. 


* 


„ years in quiet poſſeſſion of the ſaid premiſes, the plaintiff 
bis will ought not to ſet up any title to the ſame after ſuch length of 
y deviſd time, and that a ſurrender ſhould not be ſupplied in prejudice 


of an heir at law and thoſe claiming under him, though the 


in plaintiff was a younger ſon, for that the plaintiff's father, in 


or ſurtet 


de fenduſ bis life-time gave him 50001: and at his death, by his will; 


ſurrendſ Save him alſo 10,0001. more, which far exceeded the for- 
tunes either left or deſcended to the ſaid Richard Cooke, as 


* heir at law to the ſaid Robrrt oole; and that after the ſaid 
on of il {ichard Cooles death, who died without iſſue, the plaintiff 
that tt had, as heir at law, to his father eſtates of 1001; per an- 


num: and after the death of the ſaid Suſannah Cooke, the 
plaintiff had alſo, as heir to his fathers other eſtates of inhe- 
ntance, of the yearly value of gol. and that there was no 
want of aſſets to pay his debts. Reg. lib. 1733. fol. 480. 

*E 2 held 


'E twen) 
yea 


ther equity would ſupply the defect, it being in caſe 


+ 38 


36t 


(37) 


held here, that the father is the ſole and only judg 


hold eſtate, intended to paſs, has made but part d 
the proviſien ; and ſo not liable to the objection d 


defect was not ſupplied: for the court has never ye 


been in the ſame will, and not by any other act i 


fhould it in this? 


ral eſtates tail; which being ſo remote, is of li 
or no value in the eye of the law. But this objec- 


a remainder upon an eſtate for life; might not ht 


It is true, he could not make fo good a proviſions 


| De Term. S. Trin. 1734. 


of the quantum of the proviſion ; and the defe& 
furrenders has been ſupplied even here the copy 


leveing the child intirely unprovided for, in caſe the 
entered into the conſideration of the quantum tha 
was proper for each child. And I do not findit 
inſiſted on by the counſel, that had the proviſio 
the teſtator's life-time, that that would have take 


away any equity he might have to get the defet 
fupplied : and if it would not in that caſe, wh 


The objection is, that this could not be intendel 
as a preſent proviſion, being a remainder after ſeve 
tion is of no weight: for, ſuppoſe the father had bu 
have made a proviſion out of it for his children! 
where he is in actual poſſeſſion; but it would be: 


proviſion ſtill. Aud if after one life, why not afte 
three or four? And what difference is there be. 


tween the caſes where the court will ſupply a defed 


of a ſurrender upon a remainder depending on an 


_ eſtate for life, and where the whole is deviſed away, 


or is only a remainder after an eſtate tail? T hat 
is, why ſhould it be ſupplied where the whole is de- 
viſed away from the heir at law, and not where but 
part? Here is no intermediate diſpoſal of the eſtate 
but to ſuch perſons as would have all been intitled 
to take as heir at law before the plaintiff: fo his in- 
tent was, that for ſo long as his heirs at law cont 
nued, ſuch as would be fo before the plaintiff, that 
this ſhould be a proviſion for him; and when the) 
fail, there is no heir at law to be diſinherited, but he 


becomes heir at law himſelf. Nor can it be ** 
at 


In Curia Canctllariz. . 


hat there 1s an heir at law unprovided for : for, 
hough he is made but tenant for life; yet there are 


;mitations to all his iſſue, who are all to take before 


* 


e plaintiff, BF 7 


And ſo reverſed the decree, and ordered the 
gefect of the ſurrender to be-{ppplied. (i) 


The caſe of Burton verſus Lloyd, in Lord Har- 
urt's time, ſaid to be in point. (4) f 


— 


ents and profits only from the time of filing the bill, Lib. R. 
e 3 P Will. 288. S. C. 2 Eg. Caf Abr. 235. S. C. 


ill was brought (inter al') to ſupply the deficiency of a ſur- 
ender left in the hands of a cuſtomary tenant, and not pre- 
ented at the next court. The uſes of the ſurrender were to 
he teſtator's eldeſt ſon Andrew Burton, and the heirs male of 


is bidy ; and. for want of ſuch iſſue, to the plaintiff, the ſecond 
om, and the LY male of [A — — uſe 
nas heard before his Honor, 3d July, 171 2, who decreed 
Iren. the plaintiff; and on the 14th November, 1713, that de- 
ren free was, on an appeal, affirmed by Lord Chancellor, Vid. 
ſon P. Will. 285 A 
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(i) At the plaintiff's charge 3 but directed the account of 


(+) It appears by the regiſter's book, that in this caſe the 
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DE 


In Curta Cancer arte, 
Caſe 10. 


11 Nov Beſanquett verſus Daſbweud. (1). 
This court NH E plaintiffs being aſſignees he cl 


will de- miſſion of bankruptcy againſt the two Cottons, 

Cree mo- 8 7 vil. , [ | 
— brought their Gall againft Daſixwood the defendant, 

paid in Ls | as 

purſuance | . 8 

of an uſu- 


Tious con- (7) In Reg. lib. A. 1734. fol. 105. this caſe is this 
tract to be ſtated, vis. Samuel Cotton and John Cotton (afterwards bank- 
accounted rupts) borrowed ſeveral conſiderable ſums of money from 
for, not- the teſtator Sir F. Daſhwood, for ſecuring whereof, with in- 
withitand- tereſt, they gave him ſeveral bonds and notes under their 
ing the hands; and about December 1710, accounts being ſettled be- 
agreement tyeen them, and all intereſt on the ſaid bonds and notes paid, 
of the op- 10,000 l. remained due to the ſaid teſtator, which was ſe⸗ 
preſſed cured by ſeveral bonds; and the faid teſtator ſoon after 
party to demanding immediate payment of the money due on the 
allow ſuch ſaid bonds, and the bankrupts being unable to pay the ſame, 
payments. the teſtator inſiſted that for the future they ſhould pay him 
| intereſt at the rate of 10/. per annum for every 100/. of the 
ſaid 10,0001. and ſign an agreement for chat purpoſe ; and 

if they would not pay ſuch intereſt, threatened to put the 

ſaid bond in ſuit : whereupon the ſaid bankrupts ſigned an 
agreement in writing to pay ſuch intereſt ; and purſuant 

thereto, from 1710 to 1714, incluſive ; paid the faid teſts 

tor 1000 J. a- year for the intereſt of the ſaid 10,000/. be- 

ſides the ſame intereſt for 1500/4, borrowed of him on 1 

5 L. 


In Curia Cancellarie. 


xs executor of Sit Francis Daſbunad, who had in his 


life-time lent ſeveral ſums to the Cottons the bank- 


ith April, 171 1, on their pai note, and for 1000 J. 
borrowed of him on the 11 th December, 1711, on their pro- 
iſſory note: that the ſaid bankrupt, about the year 1715, 
paid the ſaid teſtator 500 J. in part of a bond debt, and ſoon 
after borrowed 500 l. upon a bond and promiffory note, dated 
he 11th May 1716, whereby they became indebted to him 
in 10,000 “. for which they, paid intereſt to him at the 
ate aforeſaid, from that time to 1724. The ſaid bank- 
rupts, in Fuly 24. paid the ſaid teſtator 20001. in diſcharge 
of one of their bonds, and fince his death paid the defen- 
dants, his executors, the further ſam of 3oool. in diſcharge of 
other of the ſaid bonds; and it appeared by the ſchedule an- 
nexed to the plaintiff's bill, which contained an account of 
all the money borrowed of the ſaid teſtator, and of the pay- 
ments made in diſcharge thereof, that nothing remained due 
on the ſaid bonds, and the plaintiffs infiſted the ſame were 
conſiderably overpaid. The defendants. admitted they had 
found a note or memorandum, dated the roth of Fanuary, 
1709, whereby the bankrupts agreed that what ſums of mo- 
ney ſhould remain due from them on bonds from Zady-day 
1710, ſhould be paid as ſoon as might be, and to allow inte - 
reſt after the rate of 101. a- year far every 100/. till the whole 
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ſhould be paid; and that the bankrupts, about Fuly 1724, 


paid the teſtator 20004. in part of the 10,000/. which they 
then owed him; and fince his death they had paid the de- 
fendants, his executors, the further ſam of 3000/. in further 
part of the principal money -owing to his eſtate; and ſaid, 
that ſince the teſtator's death there were found amongſt his 
effects, belides a bond from the bankrupts to the teſtator, 
(which had been delivered up) five bonds, all executed by 
the ſaid bankrupts to the teſtator, and believed the bank- 
rupts were indebted to the teſtator at his death in 8000 “0. 
principal and intereſt for the fame, at rate of 67. for 
erery 100 J. from Lady-day 1424: and after his death, and 
before their bankruptcy at ſeveral times, paid the defendants 
be ſaid 3000 J. part of the ſaid principal, and 14508. on ac- 
count of intereſt at 67. per cent. for every 100. And in 
fine 1728, the ſaid defendants made up an account of what 
Was received on account of the ſaid 800d 7. and intereft after 
the ſaid teſtator”s death, computing the ihtetelf only to Lady- 
%y 1709 and on the balance of füch accounts 5000 l. ap- 

a ä peared 


- 


rupts, 


39 


time paid; and the plaintiffs to pay what ſhould br 
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rupts, upon bonds bearing 6. per cent. intereſt ; (u 
and had taken advantage of their neceſſitous ci 
cumſtances, and compelled them to pay at the ray 
of 10l. per cent. to which they ſubmitted, and e 

tered into other agreements for that purpoſe; an 
ſo continued paying 10/. per cent. from the ye 
1710. to the year 1724. | 


tra 
mn 
law 
the 
der 
wh 
me 
call 
and 
Pre 


It was decreed at the Rolls that the defendan 
ſhouid account; and that for what had been real) 
lent, legal intereſt ſhould be computed and allowed. 
and what had been paid oyer and avove legal inte 
reſt, ſhould be deducted out of the principal at the 


due on the account: and if the teſtator had received 
more than was due with legal intereſt, that was to be 
refunded by the defendant, and the bonds to be 
deliyered up, wI 


worc 
of:er 
into 

ſtran 
One 

Lor 
think 
{Sal 
o fal 
as I 
in par 
tract 

Drinci 
natur 
back. 
debto 
back 

not ſe 
volent 


Mr. Solicitor General and Mr. Fazakerley infiſted 
for the defendant, that it was hard to inquire intoa 
tranſaction of ſo long ſtanding, the parties having 
on all fides ſubmitted to the agreement ; and that 
volenti non fit injuria ; which was the reaſon of the 
Lord Halt's opinion in the cafe of Tomkins verſus 
Barnet, (u) 1 Salk. 22. why an action would not lie 

| | | "tot 


— 
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peared due for principal, and 705 J. for intereſt ; and ſuch 
accoung being then delivered to the bankrupts, they ac mere 
knowledged ſuch balance was juſtly due, and promiſed und 
pay the ſame ; and the ſaid defendants, the executors, in- mall! 
fiſted that if the ſaid bankrupts paid their teſtator any greater Mrecoy; 
intereſt for the money they owed him, than after the rate of order 
6.1. per annum for every 1001. the ſame being aQually paid Nueceſſ 
by the bankrupts themſelves, the plaintiffs could not revoke' tile.” 
ſuch payments, which were voluntarily made, and admitted (0, 
aſſets of their teſtator, ſufficient to anſwer plaintiff's demands the m 

Reg. lib. 1734. fol. 105. 0 | 
(n) Being the then legal intereſt. | 
(A) Lord Mansfield expreſſes his ſuſpicions of the accu- 
racy of this caſe, as reported by Salke/d in the following 
words, 


In Curia Cancellariæ. | 


for recovery of money paid ypon an uſurious con- 
tract; and that the bankrupts being participes cri- 
e inis, ſhould have no more advantage here than at 
law. Nothing was more common than to admit 
3 de party, after he had paid the money, to be an evi. 
dence in an information upon the ſtatute of uſury ; 
which ſhews he is, in the eye of the law, after pay- 
ment, an indifferent perſon : and compared it to the 
caſe ofgaming; where, if the loſer pays the money, 
and does not ſue for the recovery within the time 
prefcribed by the act, (o) he is barred, And 4 

0 


at the . 
ud be r 
ceived words, viz. As to the caſe of Tomkins v. Barnet, it has 


often been mentioned, and I have often had occaſion to look 
imo it; but it is ſo looſely reported, and ſtuffed with ſuch 
ſtrange argument, that it is difficult to make any thing of it. 
One book ſays, it was determined by Lord Holt; another, by 
Lord Treby. Certain it is, it was only a , prius caſe. 1 
think the judgment may have been right, but the reporter, 
{Salbela) not properly acquainted with the facts, has recourſe 
o falſe reaſons in ſupport of it. The caſe muſt have been, 


nfiſted 


into: 


1aving as I rake it, an action to recover back what had been paid 
d that; part of principal and legal intereſt, upon an uſurious con- 
of the uad; and therefore the action would not lie: for ſo far as 


principal and legal intereſt went, the debtor was obliged, in 
natural juſtice, to pay, therefore he could not recover jt 
back. But for all above legal intereſt, equity will aſfiſt the 
debtor to retain, if not paid, or an action will lie to recover 
ec the ſurplus, if the whole has been paid. The reporter, 
not ſeeing this diſtinction, has given the abſurd reaſon, that 
nd ſuch vont! non fit injuria; and therefore the man who, from 
ac- mere neceſſity, pays more than the other can in juſtice de- 
iſed 10 mand, and who is called in ſome books the fave of the lender, 
ors, in: tall be ſaid to have paid it willingly, and have no right to 
greater Wrecover it back, and the lender ſhall retain, though it is in 
rate of Norder to prevent this oppreſſion, and advantage taken of the 
ly paid {Wnecellity of others, that the law has made it penal for him to 
revoke take.“ Doug! Rep. 697. in nole. 5 
dmitted BY (% By ſtat, 9. Anne, c. 14 ſec. 2. the loſer may recover 
emands the money loft, wichin three months aſter the loſs: If he 
does not ſue for and recover it within that time, any perſon 
Du recover the ſum loſt, and treble the value. But it has 
e àccu- | | been 
Uowing , 
words, 


verſus 
not lie 
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the caſe of Yalker verſus Perry, (p) 2 Vern 11 
A | 


Lord Chancellor. There is no doubt of the bond 
and contracts therein being good: but it is the ſub. 
ſequent agreement upon which the queſtion ariſe, 
It ĩs clear that more has been paid than legal intereſ. 
That appears from the ſeveral letters which hay 
been read, and whieh prove an agreement to pay 
100. per cent. and that from Sir Francis Daſbwoud' 
receipts; but whether the plaintiffs be intitled u 
any relief in equity, the money being paid, and 
thoſe payments agreed to be continued, by ſeverd 
letters from the Cottons to Sir Francis Daſhwod, 
wherein are promiſes to pay off the reſidue, is nos 
the queſtion ? | | | 


0 7 * 81 
Sr L 1 Tp 


— 


heen held that the limitation of three months is confined to 
the caſe of money actually paid at the time; but that if; 
bond or other ſecurity is given, and the money, or part of it, 
afierwards paid, a court of equity will compel the re-pay- 
ment of that money to the loſer, after the expiration of three 
months. Racuden v. Shadevell, Ambl. 269. | * 
The reaſon there ffated to have been given by Lord Hari 

wpicke, 1s, that the ſecurity being void by 9 Anne c. 14. the 
payment under ſuch ſecurity cannot be ſupported. But gu. 
becauſe the contra? alfo is not made void. By 16 Car. 3. 0 
7. ſec. 3. if the loſs at one ſitting is more than 1000. the 
contract itſelf is made void; and in Rawden v. Sradwell, the 
bond was for 5004. | | 

(p In this caſe, upon a re- hearing, the only queſtion in- 
ſiſted on was, Whether a mortgagee having received intereſt 
upon an old mortgage after the rate of 8/. per cent. after ſuch 
time as the intereſt was reduced to 60. per cent. by the ft 
tute, ſhould allow or diſcount the 21. per cent. towards fi- 
tisfaction of the principal. The court confirmed the former 
decree viz. that the 80. per cent. paid to the mortgagee fot 
intereſt, ſhould be retained by him as ſach ; and that the 20 
per cent. ſhould not be diſcounted, not applied towards fatis 
faction of the principal. | | 
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The only caſe that has been cited, that ſeems to 
me up to this, is that of Tomkins verſus () Bar- 
; which proves only, that where the 

ver it upon an action brought by him. And tho 
ourt ny will not differ from the courts of 
in the expoſition of ſtatutes; yet does it often 
ry in the remedies given, and in the manner of 
plying them. my 


The penalties, for inſtance, given by this at, — | 
jt to be ſued for here; nor could this court decree. 
em. And though no indebitains afſumpſit (r) will 


hey 
— ” . »a 00 „ „ I. wd wind? we 14S —— [ER 444 en $345 * 


% Supra. Vide alſo Facques and Golightly, 2 Blackſ. 
d73. in which this caſe is denied 0 be law. WY 

(r) Sed vid. Smith and Bromley, cited in Jenes v. Barkley, 
hong. 696. where, in the words of Lords Mansfield, the fol- 
wing rule is laid down, vis.“ If the act itſelf is immoral; 
a violation of the general laws of public policy, there the 
arty paying ſhall not have bis action (indebitatus afſumpſit) ; 


dr where both parties are cm criminal againſt ſuch Ber 
ut 


eral laws, the rule is, potior eff conditio diſendenlit. 


{ the ſubject againſt oppreſſion, extortion, and deceir; and 
{ the plaintiff's condition or ſituation, there the | plaintiff 
all recover.” Vid. alſo, S. P..Cockhot v. Bennet. B. R. M. 


9 Geo. 3. 2 Term Rep. 763, 766. Jachuef v. Withy, C. B. T. 
5 Geo. 3. H. Bl. 65. Nerot v. Wallace, B. K. 20 Geo. 3. 


erm Rep. 17. Alley v. Reynolds, 2 Sir. g15 where the 
laintiff having pawned ſome goods wich the defendant ſor 
20. he refuſed to deliver them up, unleſs the plaintiff would 
jay him 1o/. The plaintiff had tendered J. which was 


ore than the legal intereſt amounted to ; but finding that 


de could not otherwiſe get his goods back, he at laſt paid 
de whole demand; and brought an action for the ſurplus 
nd legal intereſt, as money had and received to his uſe, 
ud recovered, Vid. alſo 8. P. Fitzroy v. Gali, B. R. E. 
50 Geo. 1 Term Rep. 153. the reſult of which caſes, upon 
puciple, and by analogy, ſeems to be, that a plaintiff may 


recover 


d a ſum upon an illegal contract, he ſhall. not re- 


ere are other laws, which are calculated for the protection 
ſuch laws are violated, and the defendant takes advantage 


(40) 
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lie, in ſtrictneſs of law, for recovering of money pail cor 
upon an uſurious contract; yer that is no rule ¶ Maid 
this court, which will never ſee a-creditor runnim old 


away with an exorbitant intereſt beyond what the 
law allows, thoughthe money has been'paid, with 
out reheving the party injured. The caſe of 8 
Themas Meers, heard by the Lord Harcourt, is a 
authority in point, that this court will relieve i 
caſes, which, though perhaps ſtrictly legal, bear hati 
upon one party. The caſe was this: Sir Thomg 
Mieers had in ſome mortgages inſerted a covenant, 
that if the intereſt was not paid punctually at the day, 
it ſhould from that time, and fo from time to time 
be turned into principal, and bear intereſt: upon: 
bill filed, the Lord Chancellor relieved the mort- 
gagors againſt this covenant, as unjuſt and opprel- 
ſrve. So hkewiſe is the caſe of Broadway, (s) which 
was firſt heard at the Rolls, and then affirmed by the 
Lord King, an; expreſs authority, that in matters 
within the juriſdiction of this court it will relieve, 
though nothing appears which, ſtrictly ſpeaking, 
may be called illegal. The reaſon is; becauſe al 
thoſe caſes carry ſomewhat of fraud with them. | 
do not mean ſuch, a fraud as is properly deceit : but 
ſuch proceedings as lay a particular burden or hard- 
ſhip upon any man it being the buſtneſs of this 
court to relieve againſt all offences againſt the lay 
of nature and reaſon : and if it be ſo in caſes which, 
ſtrictly ſpeaking, may be called legal, how much 
more ſhall it be ſo, where the coyenant or agree- 
ment is againſt an expreſs law (as in this caſe) againſt 
the ſtatute of uſury, though the party may have ſub- 
mitted for a time to the terms impoſed to him? 


— —— 
— — J 
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recover upon this action all money paid by bim Beyond legs! 
- #nteref}, upon an uſyriqus contract or loan,” / ide. alſo Belli 


v. Hyde and Mechell. 1 Att. 126 to 128. Scott v. Meſbeis, 
2 Bro. Cha. Rep. 641. Ex parte Ship. 2 Vef. 489. 


(s) Broadways v. Morecroft, Moſeley 247. 2 Salk. 449 
Comyns Rep. 349, 351 The 
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he payment of the money will not alter the caſein 


ey pail court of equity; for, it ought not to have been 

rule id: and the maxims of vclenti non fit injuria, will 

runnim old as well in all caſes of hard bargains, againſt 

hat nich the court relieves, as in this. It is only the 

I, with: orruption of the perſon making ſuch bargains that 

of Sito be conſidered: it is that only which the fatute 

„ is Mas in view; and it is that only which intitles the 

eve in arty oppreſſed to relief. This anſwers the objec- 

ar hau on that was made by the defendant's counſel, of 
ThonuMhe bankrupts being participes crimines ; for, they 

venant Wire oppreſſed, and their neceſſities obliged them to , 
he day Mubmit to thoſe terms. Nor can it be faid in any 

o time, ¶aſe of oppreſſion, that the party oppreſſed is parti- 

upon: yr criminis ; ſince it is that very hardſhip which he In thecafe 


0 money 


2 loſt at 


abours under, and which is impoſed on him by ano- 


pprel-Wher; that makes the crime. The caſe of gameſters, gaming 
which Wo which this has been compared, is no way parallel; and paid, 
by the or, there both parties are criminal: and if two per- poſlibly 
natten ons will fit down, and endeavour to ruin one ano. this court 
; k will refuſe 
elieve, Wher, and one pays the money, if after payment he |; - the 
aking, Wrannot recover it at law, I do not ſee that a court of plaintiff in 


uſe al 


quity has any thing to do but to ſtand neuter ; there equity, be- 
m [ . . 


being in that caſe no oppreſſion upon one party, as ing parti- 


2 but Where is in this. Another difficulty was made as to _ erimi 
hard- the refunding: but is not that a common direction 

of this Nin all caſes where ſecurities are ſought to be redeem- 

ie law ed, that if the party has been over-paid, he ſhall re- 

vhich, fund ? (?) Muſt he keep money that he has no 

much right to, merely becauſe he got it into his hands? 


gree- Wl do not determine how it would be, if all the ſecu- 
gainſt rities were delivered up; this is not now before me: 
e ſub- Wl only determine what is now before the court; and 
m ?— {Mi the common direction in all caſes where ſecurities 
we ſought to be redeemed. 


L legdl And fo affirmed the decree, &c. 
Bellun | 
Veſbeit, * K — 


449. (1) Moore v. Batten, Ambl. Rep. 371. 
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Ann | Pome yea Peacck & aur, 


12 Nov. 
- wie rigge, — (»ith her now huſband's p 
3 vity) che premiſſes to truſtees, in truſt to pay 
eſtate: this rents and profits to her ſole and ſeparate uſe rk 
ſhall bind life; and after her deceaſe, in truſt for ſuch uſes 
m= _ ſhe, whether ſole or covert, ſhould by her laſt 
hare bo limit and appoint; and for want of ſuch Tes p 
proof of ment, then to her own right heirs for ever, 
force or afterwards marries the defendant, who mortgag 
fraud: and part of the lands to the plaintiff for 1000). tor Mau 
1 term of five hundred years; and then a fine is lexi o 
r had by huſband and wife, who both declared the uſes 
fworn that the fine, as to the mortaged premiſſes, to be tot 
ſhe was , Hintiff for ſecuring the principal and intereſt, 
v ww ed The wife, by order of the court, anſwered ſeparatel 
by kg and inſiſted i in her anſwer, that ſhe had been force 

to join in the fine by dureſs, inſinuating the moniierc 
age to be fictitious, and in truſt for the huſband, 
order to defraud her. She further inſiſted, that then 
was no power reſerved to her in the indenture ¶ tai. 
bargain and ſale, to diſpoſe of her real eſtate, ¶ to 
any part thereof, but by her laſt will; that ſhe h 

no eſtate in the premiſſes, but that the fine aan 


mortgage were both void. to 


It was inſiſted for the defendant, that the legi one 
eſtate being in the truſtees, the parties to the fins 
had not ſuch an eſtate in them whereof a fine coulWne 
be levied to bar the wife's right ; and that this being 
a mere naked power, without any intereſt, coull 
not be barred by the fine, but remained ſtill in tie 
wife by force of the firſt conveyance. 


Lord Chancellor. The ſuggeſtions of dureſs and 
fraud in the defendant's anſwer, do not appear upol 
the proofs ; although it muſt be confeſſed, that tos 
reſerving the equity af redemption to the huſban 
and his heirs, without any mention made of f 

wiſe 
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vife, looks a little ſuſpicious: but as the fraud is not 
made out to the ſatisfaction of the court, it is needleſs 
o determine how far ſo ſolemn an act as a fine might 
affected by it. The next objection is, that the 
gal eſtate being in the truſtees, the huſband and 


pay i ite had not ſuch an eſtate in the land whereof a fine 
e ſor h rould be levied to bar the wife's right: but as to 
1 uſes What, it is very well known, that the operations of 
laſt ¶ ines and recoveries is the ſame upon truſt eſtates as 


pon legal eſtates. And if fo, it muſt inevitably 
ollow, that an eſtate for life limited to the wife, and 


ortgeg te remainder limited to her own right heirs in de- 
J. tor fault of any appointment made by her laſt will, are 
is lex boch diſpoſed of by the fine. And if no ſuch re- 
e uſes ¶ mainder had been limited by it, as the eſtate was the 
De to tiWrife's own, and moved originally from her, whate- 
tereſt yer was not conveyed would have remained in her, 
paratehWand conſequently been barred. This anſwers the 
n forceWobjection of its being a naked power, or power in 


groſs, and ſo not barred by the fine: for, how can 
hat be called a naked power, which is to operate 
hat thenWand take effect on the party's own eſtate ? It is cer- 
nture ¶ tainly a power coupled with an intereſt, and annexed 
(tate, ¶ to her inheritance, and fo deſtroyed by the fine; 
t ſhe hi ſince that a leaſe and releaſe, or any other convey- 
fine anWance, will carry with them all powers that are joined 
to the eſtate: ſo a feoffment to the uſe of her laſt 
will, or the ſurrender of a copyhold to the uſe of 
one's laſt will, do ſtill leave a power in the feoffor or 
urrenderor to diſpoſe of their eſtate by a new feoff- 
ine cou ment or ſurrender. 


ſt, cou And fo decreed () the truſtees to convey to the 
till in eh plaintiffs the mortgagees, but without prejudice to 
any future bill that might be brought for diſcovery 
ok the fraud or force. 


ear upoi For the defendant was cited the caſe of Black- 
that till wood verſus Norris, heard ſome- time ago at the 


˙¶— 
— 


(u} Reg, lib, A. 1734. fol. 42. 
; Rolls 


— 


42 


— 
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Rolls, where the Lady Shovell had deviſed 4000 
in truſt for the ſeparate. uſe of a feme covert; 
and upon a bill brought by huſband and wif 
- againſt the truſtees, though the wife was her: 
ſelf in court, and conſented that the ' money 
ſhould be paid to her huſband; yet the Maſter 
of the Rolls would not decree it, but diſmiſſel 
the bill. 


N. B. This was the caſe only of a perſonalty. (u 


(44) | Hepkins verſus Hopkins, 

Caſe 12. 

10 Nov. | a 2 | 
3 HE. teſtator Mr. Hopkins, by hiswill, deviſe 
ſtruction _ his realeſtate to truſtees and their heirs, to the 


in favour uſe of them and their heirs, in truſt for Samuel Hu. 
ofexecu* kins (the plaintiffs only ſon; which plaintiff i 
foo fas heir at law to the teſtator) for life ; and from and 
port the after his deceaſe, in truſt for the firſt and every other 
intentof ſon of the body of the ſaid Samuel, lawfully to be 
the teſta · begotten, and the heirs male of the body of ever 
— ſon; and for want of ſuch iſſue, in caſe the 
either in ſaid John Hopkins, the plaintiff, ſhould have any 
the courts Other ſon or ſons of his body lawfully begotten, then 
of law or in truſt for all and every ſuch ſon and ſons reſpec- 
equity, if tively and ſucceſſively, for their reſpective lives; 
ee ee with the like remainders to their ſeveral ſons; with 
Gſtently the like remainders to the heirs male of the body d 
with the every ſuch ſon, as before limited to the iſſue male of 
rules of the ſaid Samuel Hopkins ; and for want of ſuch iflie, 
lau. in truſt for the firſt and every other ſon of the body 

of Sarah, the ſaid John Hopkins's eldeſt daughter, 

lawfully to be begotten ; with like remainders to the 

ſons of John Hopkins's other daughters; and for 

want of ſuch iſſue, then in truſt for the firſt and 


every other ſon of his couſin Ame Dare (wife ol 
Francis Dare) lawfully to be begotten ; with lik 
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remainders to the heirs male of the body of every 
ſuch ſon of the ſaid Ame Dare ; and for default of 
ſuch iſſue, then in truſt for his own right heirs for 
ever: then come two proviſoes ; the one, whereby 
every perſon that ſhould come into poſſeſſion of his 
eſtate, was to take his name, and bear his arms: the 
other is in theſe words ; Provided alſo, and it is my Whatever 
will, that none of the perfons, to whom the ſaid eftate; "Rin 
are hereby limited for life, ſhall be in the actual Po- out of a 

ſeſſion thertof, and in the. enjoyment of the rents and real eſtate 
profits, or of any greater or other part thereof, than as are undiſ- 
hereinafter is mentioned, until he or they ſhall bave re- - dan 


a teſta · 


ſpettively attained bis or their ages of twenty-one years ; , de- 


and in the mean time, and until his or their attaining cend to 
to ſuch age, my truſtees and their heirs and executors the heir 
ſhall make ſuch allowances thereout, for the handjome and he 


; : | . takes 
and liberal maintenance and educatiou of ſuch perſon — a 


and perſons Fee as they ſhall think ſuitable and by the 
agreeable to his eſtate and fortune; and it is my will, will, or 
that the overplus of the ſaid rents and profits, over de mend 
and above the annual allowances, or ſuch part thereof of the tele 


tator 3 but 


as ſhall remain after all my debts, legacies, and funeral they are 
expences ſhall be firſt paid, (with the payment whereof thrown 

I have charged my real eſtate, in caſe my perſonal eſtate upon him 
ſhall not be ſufficient for thoſe purpoſes) do go to ſuch” _— 
perſons as ſhall firſt be intitled unto, or come into the I of 


actual poſſeſſion of my ſaid real eftate, according to this ſome o- 


my will, ther per» 
; | \ } 
Samuel un died in the teſtator's life-time, A 


, - . f * Aqui 
without iſſue; and ſome time after, the teſtator died bie, 
without any alteration made of his will: nor had gem. 


Jobn Hopkins any other ſon; nor were any of the (45) 


other remainder-men in eſſe at the teſtator's (40 


death, except — Dare, ſon of Ann Dare. 
| | The 


. ˙ R camo. cc. _ /itdioc. a. mot. th. Meth... Att. Ma. Sth 1 — _— 1 


r —_ 
* 8 WI 


— 


(9) Which circumſtance after the teftmor's death, occa- 
Goned the bringing two bills, one by Jobn Hopkins and his 
. *F daughter, 


— —-- -— —---—-—--———— ———. -. 
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Ihe firſt queſtion was, Whether by Samuels death 
in the teſtator's life-time, the ſeveral limitations be. 
tween him and Dare were not become void ; there 
being no particular eſtate to ſupport them as re- 
mainders, by reaſon of Samuel's death in the teſta. 
tor's life-time, who was to take the firſt eſtate ; nor 
nobody capable of raking at the teſtator's death but 
the ſon of Anne Dare, who thereby claimed the whole 
intereſt preſently ? or whether theſe intermediate 
limitations ſhould not enure by way of executory 
deviſe to any other ſon he might hereafter have? 


The ſecond queſtion was, in caſe the limitation 
to the other ſons of John Hopkins was to be looked 
upon as an executory deviſe, W hat ſhould become 

of the rents and profits in the mean time? 


The cauſe was firſt heard at the Rolls, and there 
decreed to be an executory deviſe. (7) 


Mr. Serjeant Eyre, and Mr. Peere Williams argued, 
that the conſideration of truſt and legal eſtates be- 


John Hopkins was to be taken to be a remainder, and 
could not enure; the rule of law being never to 
conſtrue that an executory deviſe, which may enure 


— 


e 


daughter, to have an account and an execution of the truſt; 
and John Hopkins prayed, that as heir at law he might have 
the profits till ſome perſons came in eſſe, capable to take under 
the will, as part 1 the truſt undiſpoſed of ; the other bill was 
brought by the truſtees, that till a perſon was in eſſe, capable 
of taking, the profits might be accumulated to increaſe the 
eſtate. 1 4th. 582. 8. C. 


(r) The Maſter of the Rolls being of opinion, that the 
limitation to Samuel FHophins was to be conſidered as if it 
had never been in the will, and therefore that the deviſe to 
after-born ons being by future words, in caſe his couſin Fohn 
-Heophinr ſhould have any other ſon, it was now to be conſidered 
H the firſt deviſe, and might take effect as an executory 
deviſe. Vid. 1 Ak. 682. S. C. al | 


% 


ing the ſame, this limitation to the other ſons of 


In Curia Cancellariat: 


a contingent remainder. They agreed the dif- 
-rence between deeds and wills; that in the former 
he firſt eſtate muſt be good, otherwiſe all the re- 
nainders depending thereon are void, and ean never 


teſts. rice; but in the latter, the firſt eſtate may be void, 
th 65 nd yet the remainders take place, as in 2 Ro. Ab. 
wht 15. pl. 6, 7. Plow. 414. a: Oro: El. 423. 2 Vern. 
die. 22. Bur they inſiſted, that deviſes of real eſtates 
: ere to relate to the time of the making the will; 
atom N, if one deviſes all the land he has, or ſhall have at 


is deceaſe, yet no after-purchaſed land (hall paſs, 
but ſuch only as he had at the time of the will made: 
ind that what was a limitation by way of remainder 
t the time of the will made, could not; by any (5) 
ubſequent accident, become an executory devile, 
Salk. 237. 1 Sid. 3. 2 Ro. Ar. 418. 2 Saund. 
do, 388. 1 Salk. 226. and that this, being 


law not allowing of executory deviſes to ariſe after 
in eſtate tail. 


Verney, Mr. Fazakerley, Mr. Bootle, and Mr. Strange 


without iſſue in the teſtator's life-time, this limita- 
tion to the other ſons of John Hopkins ſhould enure 
by way of executory deviſe. They obſerved, that 
executory deviſes were not of a very long ſtanding ; 
yet that they are of the ſame nature with another 
thing which is very ancient; which 1s ſpringing 
uſes, which are as old as uſes themſelves. And 
that, if at common law ſuch things were allowed, it 
was very well done of the judges to admit of execu- 
tory deviſes to carry into execution, as far as poſſi- 
n ble, the intent of the teſtator. That the teſtator's 


dered (s) Sed vid. Brotnſword v. Edwards, 2 Veſ. 249. Doe 
utory „ Fonnereau, Dougl. Rep. 487 to 50g. in which caſes it was 
1 held and determined that a deviſe may operate either way, 
As coding to the event. 
8 2 intent 


o ariſe after an eſtate tail, was too remote; the 


Mr. Attorney General, Mr. Solicitor General, Mr 


argued on the other hand, chat Samuel being dead 
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intent is elear in this caſe, that the firſt and even 


other ſon of Fohn Hopkins ſhould take; and tha G 
this intent may be carried into execution is likewikl y 
clear. Indeed, as a contingent remainder, it call f. 
never take effect; becauſe remainders muſt tab ti 

lace eo inſtanti the particular eſtates determine; bu a 
in order to prevent that inconveniency, other w f. 
have been found out to ſupport wills; and the Lo 4. 
Hobart commends the judges for being aſtuti to ſer ¶ t 
the party's intent. The rule laid down on the other c 


fide, that a limitation which may enure as a remain d 
der, ſhall never be conſtrued to be an executory de 
viſe, is true: but that is only a ſuppoſal that the 
party's intent was, that things ſnould go according 
to the ordinary forms; but where they canho, 
there extraordinary methods are uſed to ſerve. th 
intent; and it is impoſſible to find out any ſet of 
words more proper to make an executory devit 
than thoſe uſed here: nothing but the intervening 
eſtate to Samuel can make any difficulty; and thati el 
anſwered by the caſes put on the other ſide, 2 RM ſt 
Ar. 41. b. of a deviſe to A. for life, remainder to th 
and of a deviſe to a monk, remainder over; A. dies 

in the teſtator's life-time ; B. ſhall take by way d © 
executory deviſe; and in the latter caſe, immediate) 


upon the teſtator's death, the remainder- man ſhall ** 
take: and yet if either A. had outlived the teſtatot 4 
or the monk been deraigned in the teſtator's life: c 
time, in both caſes the ſecond limitation muſt har hc 


been a remainder. So in this caſe, the eſtate u fr 


Sammel never having taken effect, it muſt enure h) hy 
way of executory deviſe, to the firſt and every otheil 5 
fon of John Hopkins ; whereas had Samuel-outlivell tic 
the teſtator, the limitation had been a remainder. 8 


The caſe in 1 Sid. 3. widely differs from this; for, 
that was upon a ſettlement, which is complete upon 4 
the execution of it; whereas a will is ambulato i d. 
until death. Nor can any better compariſon be dh 


drawn between this and the other caſes that hart 
been put, which are of contingent remainders, and 


o quite foreign to executory deviſes, And in 8 


In. Cancellariae. 
of Purefoy verſus Rogers, 2 Saund. 380, 388. the par- 
ticular eſtate was exiſting after the teſtator's death; 
which conſequently ſupported the remainder ; and 
ſo plainly differs from this caſe, where is no par- 
ticular eſtate in being. But CY. Eliz. 878, (t) is 
a ſtrong authority for the conſtruction now deſired; 
for, there the deviſe was of lands to J. S. from Mi- 
chaelmas following, remainder over in fee; the teſ- 
tator died before Michaclmas; it was held by the 
court, to be a good executory deviſe: for, a remain- 
der it could not be; becauſe it could not begin un- 
til the particular eſtate did, which was not to com- 
mence till Michaelmas after; and a freehold cannot 
be in expectancy : it was therefore held, that the 
freehold ſhould, in the mean time, deſcend to the 
heir at law, and veſt in him ; but if in that caſe the 
teſtator had lived to Michaeimas, then it had been a 
good remainder. And if an executory deviſe may, 
by a ſubſequent accident, become good as ſuch, 
eſpecially where the teſtator's intent is clear that it 
ſhould ; (which was the reaſon. of the reſolution in 
the caſe of Higgins verſus Dowler, (u) 2 Vern. 600. 


(t) One ſeiſed in fee deviſed lands to J. S. for five years 
from Michaelmas thea next, remainder to B. in fee, and the 
queſtion was, whether this was a good deviſe of the remain- 
: der in fee to B. and adjudged that this was a good deviſe of 
8 life the remainder in fee ; for though it was admitted that a free- 
ſt have hold could not expect or be in abeyance, yet in that caſe the 
tate u freehold and fee-fimple deſcended and veſted in the heir at 
law till M:chaelmas, and ſo was not in abeyance, and this 
* made the deviſe after Michaelmas . Cro. Eliz. 878.— 
ho Pay's caſe. In 1 Lut. 79. or Clarke v. Smith, this caſe is men- 
wived tioned by the court, and admitted to be law: 4. ſeiſed of 
der, land in fee, deviſes to B. in fee, to commence and take effect 
ö for fix months after the teſtator's death, this is plainly a good 

* executory deviſe, and will take effect at the end of fix months 
- UP0 ater the teſtator's death; but it is expreſly held there, that 
lator) during thoſe fix months the eſtate deſcends and continues in 
ſon be the heir at law of the teſtator. 


( Ante. 


where 


t 


(48) 
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where the limitation to the daughter was allowed ta 
be good, there being no ſon to take: ſo a deviſe to 
two and their heirs, one dies in the life of the teſta- 
tor, the ſurvivor ſhall take the whole, 1 Salk. 238), 
and if courts of law do, much more will courts of 
equity mould the words ſo as to let in thoſe whom 
the teſtator intended to take. Nor will the objec- 
tion hold that has been made on the other ſide, viz, 
that this, being to take effect after an eſtate tail, iz 
too remote, and can never ariſe; for, here can ne- 
ver be any eſtate tail before this executory deviſe iʒ 
to ariſe, Samuel being dead without iſſue: nor i; 
there any danger of a perpetuity ; the longeſt time 
that this. can ſubſiſt as an executory deviſe being 
only until the birth of a ſon to a perſon in eſe, which 
is but nine months: whereas in the caſe of Floyd 
verſus Carey, in the Houſe of Lords, twelve months 
were allowed to be a reaſonable time; and in that 
of Maſſenburgh verſus Afb, () 1 Vern. 234, 257, 304 Wl uv 
twenty-one years were held to be good; and where i to 
there is no danger of a perpetuity, it is juſt that ex- nt 
ecutory deviſes ſhould be carried as far as may be ¶ it 


le 
(w) Which caſe was this: A term for years was aſſigned WM 11 
to truſtees in truſt for baron and feme during their lives, and a 


the life of the longer liver of them ; and if there ſhould hap- y 
pen to be iſſue male of their bodies living at the time of the b 
deceaſe of the ſurvivor of them, then in truſt, that the eldeſt 


ſon of that marriage ſhould be maintained out of the rents © 
and profits, until he attained his age of 21 years, and then k 
the whole term to be afſigned unto him; and in caſe be Wi 


ſhould die before the age of twenty-one years, then in like 
manner for the maintenance of the ſecond, third, fourth, and * 
erery other ſon of that marriage, in the ſame manner; but if ſt 
no ſuch ſon, or if all the ſons die before twenty-one, then to 0 
JS. Baron and feme die, and leave a ſon only, who dies v 
whilſt an infant of about five years old — and the queſtion 

was, whether the remainder over to J. S. was good ? and 
. 2 6 


{q 
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wed to ito ſerve the intent of the party. This court went a 
viſe to great way in that caſe of Maſſenburgh verſus Aſo.— 
: teſta- ¶ And though the courts at law would not at firſt al- 


238). ¶ low any executory deviſe to ariſe after the compaſs of 
urts of Ma life or lives wearing out together, as appears by 
whom the caſe of Scatergood verſus Edge, (x) 1 Salk. 229. 
objec- yet that of Floyd verſus Carey, being ſubſequent to 
e, v!z, that, and in the Houſe of Lords, has led the courts 
tail, 1s Will of law into carrying them as far as this court does. — 
an ne- BW The caſe of Lord Glenorchy verſus Bofville (y) is 
vileis ¶ another ſtrong authority; where the words were de- 
nor is termined to carry an eſtate tail; but the truſts being 
t time ¶ executory, and the intent of the parties clearly 
being Wl otherwiſe, they were reſtrained, and deereed to 
which BW carry but an eſtate for liſe, with remainder to the 


frſt and other ſons, c. 


ꝛonths 

n that Lord Chancellor. Two queſtions have been made 
304. ¶ upon this will: the firſt is, Whether this limitation 
where WW to the firſt and every other ſon of Jobn Hopkins can 


now take effect as an executory deviſe ? or, whether 
it ſhall be taken as a contingent remainder, and con- 
ſequently void for want of a particular eſtate to ſup- 
port it, by reaſon of Samuel 's death in the teſtator's 
figned WF life-time, and that John Hopkins had no ſon in gfe 
5, and at the teſtator's death, in whom the remainder might 
d bay i veſt? The next queſtion is, in caſe the limitation 
eldeſt be taken as an executory deviſe, what is to become 
rents of the rents and profits of this eſtate until Joh Hop- 
d then Lins has a ſon? As to the firſt, I think it impoſſible 
ſe be WW © cite any authorities in point. None have been 
„and WI cited. It ſeems to be allowed, that if things had 
but if {MW ſtood at the teſtator's death as they did at the time 
en to of the making of the will, the limitation in queſtion 
dies BY wowd have been a remainder, by rraſon of Samuet's 


? and 3 23 AT * 


(x) 1 Eg. Caf. Abr. 189. pl. 14, 15 C. 


to ( y) Ante 3. 
n eſtate, 


(49) 
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eſtate, which would have ſupported it: fo is the 
cafe of Purefoy verſus Rogers (z) 2 Saund. 380. 384, 
and limitations of this kind are never conſtrued u 
be executory deviſes but where they cannottake ef, 
fect as remainders. So on the other hand, it is like. 
wife clear, that had there been no ſuch limitation w 
Samuel and his ſons, the limitation muſt have been 
a good executory deviſe, there being no antecedent 
eſtate to ſupport it; and conſequently not able 
enure as a remainder ; fo that it muſt be the inter. 
(50) yening accident of Samwe!'s death in the teſtaror 
\ 59) Hfe-time, upon which this point muſt depend. And 
as to that, I am of opinion that the time of making is ca 
the will is principally to be regarded in reſpect to 
the teſtator's intent. If an infant or feme cover 
make a will, and do not act either at full age or af- 
ter the coverture determined, to revoke this will 
yet the will is void; becauſe the time of making is 
principally to be conſidered ; and the law judges 
them incapable of diſpoſing by will at thoſe times, 
The fame reafon holds in the caſe of a deviſe of all 
the lands which a man has or ſhall have at the time 
of his death, no after-purchaſed lands ſhall pak 
without a re- publication: which was the caſe of Has 
Bunter verſus Cook, 1 Salt. 237. becauſe the time of Nen 
the will made is chiefly to be regarded. Indeed it 
is poſſible that ſubſequent things may happen to al- 
ter the teſtator's intent; but unleſs that alteration 
be declared, no court can take notice of his private 
intent, not manifeſted by any revocation of the for- 
mer; though theſe ſubſequent accidents may and 
muſt, in many caſes, have an operation upon the 
will; as in the caſe of Fuller verſus Fuller, (a) Ou. 


— 9 — mA. „ — — -__ — = tt. * — 3 


(2) Vid. alſo Fearne's Contingent Remaindert, on Executory 
Deviſes, 242, 261, 262, 280, 299. 3 ed. alſo 4 ed. 45 1. 
(a) Deviſe to A. and the heirs of his body, remainder to 
B. 4. dies in the life-time of the teſtator; held that B. 
ſhould take preſently, although A. left iſſue. 21 

| | K. 


\ , f 
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Fz. 422. and Hutton and Simpfon, 2 Vern. 722. (Y 


d not expire by effluxion of time, bur by the inter. 
ning alteration of things between the time of the 
l made and the teftator's death; and the words 
ere, for want of fuch iſſue, were not conſtrued to 
cate another eſtate tail to poſtpone the limitation, 
t only to convert the ſecond eſtate to the prece- 
nt limitation. So we fee, that in thefe cafes the 
ethod of the courts is not to ſet aſide the intent be- 
uſe it cannot take effect ſo fully as the teſtator de- 


And d; but to let it work as far as it can. And it, in 
aking scafe, we conſider it as an executory deviſe, the 
ect ent will be ferved in caſe Fob Hopkins has a ſe- 
over And ſon; but if it is taken as a remainder, the in- 
2 plainhy appearing that a ſecond fon of Jubn 
1 


pins ſhould take, is quite deſtroyed; there being 


nd in the lord Zandſdown's cafe, the firſt limitation 


ing u precedent eſtate to fupport it as a remainder.— _ 
udges Ne very being of executory deviſes ſhews a ſtrong 
ö lination, both in the courts of law and equity, to 

0 


port the teſtator's intent (c) as far as poſſible: 
dthough they be not of ancient date, yet they are 
the ſame nature with ſpringing uſes, which are as 
las uſes themſelves. I can fee no difference be- 
een this caſe and the others of like nature, that 
ve been adjudged, And if ſuch a\ conſtruction 


to al. be made conſiſtently with the rules of law, and 
ation greeable to the teſtator's intent, it would be very 
wor d not to ſuffer it to prevail. In Pay's caſe. Co. 
e for- 


limitation had been a remainder; and if a re- 


Croc _ tut 4 _ . ces, Eh * — 2 n 


)) Deviſe of land to A. in tail, and after A. s death with- 

ſue to B. A. dies in the life · time of the teſtator, leay- 

ue, the deviſe to A. held to be void, and that B. ſhould 

| preſently, though againſt the expreſs words of the will, 

he intent of the teſtator, 

0, by Doe v. Funnereau, Douglas 470, and authorities 

Cite 

0) Vid, alſo Ney 43 8. C. but differently ſtated, et ante 48. 

| 8 | mainder 


(51) 


z. 878.-(4) had the teſtator lived to Michaelmas. * 
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mainder in its firſt creation does, by any ſubſequ 
accident, become an executory devile, why ſho 
it not be good here, upon the authority of t 
caſe, where by the teſtator's death before Michael 
what would otherwiſe have been a remainder, 1 
held to be good by way of executory deviſe! 
think, that in this caſe the limitation would ope 
as an executory deviſe, if it was of a legal eſtar 
and therefore ſhall do ſo as a truſt, the rules be 


the ſame; 


The next queſtion is, what is to become of f 
rents and profits, in caſe this be taken to be 
executory deviſe, until the birth of a ſon to Ji 
Hopkins ? And this muſt depend upon the wording 
the proviſo. The words are, That none of the n 
ſons to whom the eſtates are limited ſhall be in 
actual poſſeſſion and enjoyment of the rents and pri 
until they ſhall reſpectively attain the age of tun 
one ; and that in the mean time the truſtees ſhall 
ſuch allowance thereout as they ſhall think ſuitul 
and then he wills, that the overplus of ſuch rents 4 
profits do go to ſuch perſons as ſhall be intitled 
and come to the actual poſſeſſion of his eſtate, &c. 1 
which words none are affected but ſuch as are! 
come to the eſtate under the limitations. Itzreſtral 
them from having any thing to do with the ei 
till they attain the age of twenty-one, and provi 
the ſurplus (beyond their allowance) to be laid 
for them : but here is no proviſion made what 
become of thoſe rents and profits until a fon! 
born. The words in the mean time have been dull 
rently conſtrued : and it was ſaid, that there was 
certain ſerminus a, quo from whence they {hol 
begin. Had Samuel lived, the terminus muſt have be 
from the time of the limitation taking place; 4 
ſo it muſt be toties quoties any come to be int 
this eſtate under the ſeveral limitation: but W 
ſomebody is in % to take under this execun 
deviſe, the rents and profits muſt be looked ut 
as a reſidue undiſpoſed of, and conſequently i 
| _ 


ſame where the whole legal eſtate is given to the 


of i eees, and but part of the truſt diſpoſed of, as in 
ichaehcaſe; and where but part of the legal eſtate is 
der, Men away, and fo the reſidue undiſpoſed of, the 


deviſe l eſtate deſcends upon the heir at law. So it 
1 open held by the Lord Xing in the caſe of Lord and 
al eſtaiWy Hertford verſus Lord Jeymouth; which ſhews 


equity follows the law. 


Dne objection indeed has been made, which is, 
the teſtator having in this caſe deviſed another 
te to John Hopkins his heir at law, can never be 
poſed to have intended him this ſurpius. And 
varrant that objection, the caſe of North and 
pron, 1 Chan. Ca. 196. has been cited. I an- 


be in Mr, that in theſe caſes the heir does not take, by 
nd pri on of the teſtator's intent being one way or the 
F waer; but the law throws it upon him : and where- 
ſhall ni r the teſtator has not diſpoſed (be his intent that 
& ſuitalſi heir ſhould take or not take) yet ſtill he ſhall 
rents ¶ : for, ſomebody muſt take; and none being 
tled ed by the teſtator, the law throws it upon 
Kc. heir. | 


ind ſo affirmed the decree, (J) and ordered the 
the citagy/onal eſtate (which was of very great value) to be 
4 prove | | laid 
ze laid - 
what 2 n e 1 | 
a ſon RF) Carrick v. Errington, 2 P. Will. 361. Bullock v. 
een di.. 27. 521. Harris v. Barnes, 4 Burr. 2160. 
re Was And directed the truſtees to deliver poſſeſſion to the 
ws ff John Hopkins, (of particular eſtates) and of the 
ey e purchaſed by the teſtator after the making the will, 
have 00 deliver the deeds and writings to him; and declared 


lace ; entitled to the rents and profits deviſed to the truſ- 


intitled xcrued ſince the teſtator's death, till ſome perſon 
be in being, intitled to an eftate for life in poſſeſſim ac- 

Cy but . XX . 27 iihehs . . 

. Noche limitation in the will, and was entitled to the 

exe u produce of the teſtator's eſtate, after payment of 


oked up ual ſum charged thereon ; and directed an account 
u the real and perſonal eftate, and a like direction 


end upon the heir at law; Ce) the caſe being 


£2 


laid out in land, and ſettled to the fame uſe 


the real eſtate, according to the direction of WW / 

will. (g ) } Sf: 118, - * l 

3 ay D 123 
(53) +7 . "OF * 1 vil 
Caſe 13. Lutkins verſus Leigh | 1d 


20 No 5 ö | 
venb. BENJAMIN Knight having mortgaged' his f 
ee hold lands to Mr. Ain/comb for fecuring 
og his ſum of 2500/. in 1729, made his will in d 
worldly words; As touching my wordly eſtate, after pe 


eſtate, ac 
after pay- ful 
ment of 


his debts which he wills to be firſt paid) his lands (in mortgage) u 
his wife for life, and after her death to C. and directs the reſidue of 
perſonal eſtate to be plac ed out at intereſt; B. to have the intereſt di 
her life, and after her death to C. and gives B. 1 500. provided ſhe 
cept the deviſes and bequeſts in lieu of dower ; there is not ſnfficient 
ſonal eſtate to pay the debts and legacies; if the mortgagee take pan 
the perſonal eſtate, the legatee ſhall, for ſo much, ſtand in his place. 


* ah 
c —— > © - * *  T' * > WF XI * TY | ku LE LF V=- We _x * 


as to the perſonal eſtate for inveſting it in lands; there Mpoked 
no direction given concerning a conveyance of the Mere n 
but a general preſervation, and liberty to apply to the e 
as there ſhould be occaſion.” 1 Atk. 582. 8. C. em; 

g Soon after the affirmance of this dectee, Jah ite « 
kins had iſſue William Hophins, a ſecond ſon, who ſoon 
dying without iſſue, John the eldeſt ſon of Hannah creed 
having attained twenty-one, brought his bill to have # 
tlement made to him by the truſtees, either in tail 
life, as the court ſhould think him entitled, and for all 
account of the profits: during William's life-time, and Wifi: not 
the ſurplus profit may be paid to him, and upon the hilar 
it was argued for him, that the eſtate veſhed in Millan Weil eſt 
ſecond ſon of Fohn Hopkins) on his birth, and was no bill 
ger executory, and conſequently all the ſubſequent Widerſt- 
rations became remainders, either contingent or veltz0 i 
cording to their reſpective natures ; and that thoſe that BS the f 
contingent not veſting, either during or eo inf{anth, thi 
particular eſtate of William  detetmined, were void, 
conſequently the plaintiff John Dare, as having tbe 
remainder veſted in him, was entitled to the eſtate in Þ 


ON. 


* 


In Curia Cancellariae. 


uſal my debts and funeral charges, which I will to be 
f paid, I give my. freebold aſtate in Kent to my wife 


life, chargeable with an ammity of zol. for hfe to © 


nabeth Knight; and after his wite's death he 
viſes his ſaid freehold eſtate, ſo charged, to the 


idren of his three filters, and directs the reſidue 


his perſonal eſtate to be placed out at intereſt ; 
his vife to have the intereſt during her life, and after 
ring death to be divided among the children of his 
in e ſiſters; and gave his wife 1 500l. with a pro- 
ano that the deviſes and bequeſts in the will ſhould 
| accepted by the wife in lieu of her dower, and 
full ſatisfaction of her ſhare of the perſonal 

Late, 


ge) u 
Rae of CO UE n 5 


ded fbeW{ For the defendant it was argued 1ſt. That there is no 
\thcieat ce lity to conſider the limitations ſubſequent to that to the 
take ond ſon of Fohn Hopl ns, as contingent remainders, but 


s place. Wat they may ſubſiſt as ſo many diſtinct executory deviſes, 


d if one did not take effect another might; 2d, (and 
hich was moſt relied on) that admitting, that by the eſtates 
ling in William, the ſubſequent limitations were, to be 


; there oked upon as remainders, yet fuch as were contingent, 
f the lire not de ſtroyed by their not veſting during his life, but 
o the c 


t the legal eftate in the truſtees is ſufficient to ſupport 
em; 3d, That a determinable freehold in the equitable 


„Jol e deſcended on the heir at law, and that is ſufficient to 

0 ſoon Wihroſe the contingent remainders of the truſt eſtate. And 

annab creed by Lord Hardruicle, chancellor, (7th March 1733) 

have in though by the veſting of the eſtate in William Hopkins 

f = e ſecond ſon, the ſubſequent limitations were to be con- 
r 


lered as turned into contingent remainders, yet that they 
not deſtroyed by not becoming veſted in the hfe-time of 
liam Hopkins, but that the limitation of the fee of the 
gal eſtare to the truſtees is ſufficient to ſupport them, and 


| was woe bill was diſmiſſed ; but the chancellor ſaid he would be 
(equent Wierſtood, to mean ſuch of the remainders only as could 
r veſt upported by the rules of law, and not the remote ones 
ole cha BS the ſons unbora of ſons unborn, for the poſſibilities upon 
anti, that Wiibilities the law will not admit of. Vid. th. $81, 8. C. 
e vo / 269, 8. C. 

ate in The 


53 
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The queſtion was, whether the perſonal eſta 

, ſhould be applied in exoneration of the real, (b 
as to defeat the pecuniary legatees; there not bein 
ſufficient to pay the 1500/. in caſe the perſoi 
eſtate ſhould be applied in exoneration of the re 


8 * —_—_— 4 1 * * A 


— 


(5) The perſonal eſtate of a teſtator is the primary f 
for the payment of all his perſonal debts, or general legaci 
2 Eq, ' af. br. 369. c. 4. Eyre v. Haſtings. 2 Cha. N 
273. Gower v. Mead, Prec. in Chanc. 3. Mead v. H 
2 Vern. 120. Cutler v. Coxeter, ibid. 302. but this rule 
to be underſtood with ſome exceprions ; for if there be 
expreſs clauſe to exempt the perſonal eſtate from payment 
debts, there the load hes upon the heir, gal it is 
will of him who has the dominion over both eftates, ti 
the real eſtate ſhould be charged in ſuch manner. Wa 
wright v. Bendlows, Prec. in Chanc. 451. 2 Vern. 718. 8. 
Hall v. Brookes, Gilb. Eg Rep. 72. 1 Eg. Caf. Abr.1 
271, 8. C. Bamfield v. Wyndham Prec. in Chanc. 1 
Heath v. Heath, 2 P. Will. 366. Stapleton v. Colwilk, | 
202. Walker v. Fackfon, 2 tt 264. Duke of Anal 
v. Mayer, 1 Bro. Ch. Rep. 456. But in order to exon 

Wo the perſonal eſtate from payment of debts and legacies, it 
neceſſary not merely to charge the real, but the will 
exempt the perſonal, French v. Chichefler, 2 Vern {| 
Samewell v. Wake, 1 Bro. Chan. Rep. 145 Duke of Anca 
v. Mayer, ſup. in which laſt caſe all the authorities wii 
apply either in affirmance or denial of the doctrine u 
this ſubject are thoroughly conſidered ; but where the 
tention to exonerate the perſonal eſtate is Beyond all d 
ſuch intention ſhall prevail, though no expreſs words 
nſed for that purpoſe, Webb v. Fones, 2. Bro. Cha. Rep. 
So the perſonal eſtate ſhall not be liable in eaſe of! 
real, to the defeating of any legacy, Tipping v. Tipping, 1 
Will. 730. Oneal A Mead. id 1 Bo 4. 4 the 
eſtate is from the nature of the contrad primarily liable, Co 
teſs of Coen v. Earl of Coventry, 2 P. Will 222. # 
man v. Edwards id 437. Evelyn v. Evely, id 664 
the perſona] eftate ſhall not be applied where the « 
(though perſonal in its creation) was originally the debt 
another. (ope v. Cope, 2 Salk. 449. Bagot v. Ouy 
1 PH. Will. 347. awſon v. Hudſon, Bro. Cha. Rep- 
T weddel v. Tweddel, 2 Bro. Cha. Rep. 101. The 


_ 


In Curia Cantellariz 


r. Attorney General inſiſted for | the widow, that 
legacy was to be looked upon as a charge upon 


and ſaid, It was a great while before this court 
uld favour the deviſee of land (being but Haeres 
fut) ſo far as to entitle him to have the perſonal 
te applied in exoneration of the real. (i) 1 Chan- 
271. and 2 Vern. 477. where it is ſaid, That an 
reſs deviſe ſhall (&) not be defeated, even for 
heir, much leſs for a deviſee of land, who is but 
es faftus, 


1rd Chancellor. This point has been ſo far de- 


re a man leaves his real eſtate charged, the le- 


er. and fimple () contract creditors have a right 
18. 8. 1 VIA 
Abr. 1 | 
anc. 18Wnlerville v. Facucet, 2 Bro. Cha. Rep. $7: But where 
ville, Marge on the real is merely collateral, and auxiliary 


perſonal eſtate ; the latter ſhall be firſt applied lo 
it will go, and the deficiency only made up out «© 
ral, Howell v. Price 1 P. Will. 294. Bartholen::1 
, 1 At. 487. Gation v. Hanoch, 2 Ath. 424. 
loneſs of 7wweedale v. Earl of Coventry, Bro. Cha. 
240. In Evelyn v. Evelyn, ſup. the reader will find 
general reaſoning upon this ſubjeR. | 

Corniſh v. Mead, of this caſe Lord Hardwicke ſays, 
e laſt in which the court refuſed to apply the per- 
eſtate, in favour of an haeres fadus; and though this 


expreſſes his opinion that it muſt have been deter- 
by the Maſter of the Rolls, or ſome judge fitting for 
cauſe Lord Nottingham had determined the contrary 
ly in a caſe prior, which was the firlt caſe where an 
ſadur had this determined in his favour, viz. that 
N affets ſhould be applied in | exoneration ; but this 
cale of an ' heres fatius of the whole eſtate. Galtcm 
l. 2 Ath. 437. 

lower v Warner. 

l. the principal caſes upon this ſubject collected by 
in his note upon Clifton v. Burt, 1 P. Will 679, 
4 arranged by him with his uſual accuracy and 


to 


real eſtate, according to the Lord Warrington's 


fined, that it ſeems quite ſettled and clear; 


determined in Lord Noettingham's time; Lord Hard- 


153 
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| to ſtand in the room of bond creditors, if theſe lu 
YN run away with the perſonal eſtate ; and this in oi 
8 to do juſtice both to the teſtator's intent, and . 
Wherethe Wile to the creditors. Indeed where the conti 

_ perſonal between the heir and executor, and there is cithelii: 
3 morigage or bond wherein the heir is bound, 
be applied heir ſhall always prevail to have the perſonal ei 
ration of applied; but that is only where no prejudice is 
the real. either to a ſimple contract creditor or legatee: 
had there been no deviſe of the land in this « 

the widow and the other legatees would have h 

right to apply to this court, and to ſtand in 

room of the mortgagee if he fell upon the pe 

_ eſtate, that being the proper fund for their legut 

and to have ſo much of the real eſtate, as he 

out of the perſonal : but here the real eſtate i 

The caſe yiſe away; which gives the legatees rather a ſtr 
of heres claim than when they have to do with an he 
f — % law; ſince it was a long time before a devileec 
3 prevail with this court to have the perſonal « 
as that of applied in exoneration of the real, as | 

an heir at many ancient caſes, which diſtinguiſh in that 
. between a deviſee and an heir at law; though 
he has prevailed where there is no damage d 

a third perſon: but it has been endeavoured 

to put him in a better condition than the heir; 

to that end has been cited 1 Saſk. 416. The 

great difference between that caſe and this; 

bond effects not the real eſtate in the tel 

hands; nor did it the deviſee, until the it 
fraudulent deviſes ; nor, before the ſtatute, ( 

affect the (n) heir, if he had aliened beſo 

writ brought; but in caſe of a mortgage, . 

lien upon the land both in the hands of the it 

and the deviſces. and in whoſe hand ſoert 

(55) land comes. Thus the court has gone as ial 
reaſonable, viz. to put the heres fattus in 3 


al 
11 


(m) 3 & 4 Will & Af. . 14. 


In Curin Cuncellariæ. 


light as the heres natus hut nat in a better. (7 
the legat-es mult have the legacies out of the 
rſonal eſtate in caſe the mortgagee keeps to the 
al; and if he falls upon the perſonal, they have'a 
gut to ſtand in his room for fo much out of the 
al eſtate as he ſhall take out of the perſonal ; that 
ng a proper fund for their payment. | 


SP Sabbarton being ſeiſed of 2 real eſtate, 22 
and poſſeſſed of a perſonal eſtate in bank ſtock 


viſed his real eſtate and ſtock to truſtees; and their 
Irs, executors, . Sc. in truſt to pay the rents and 
ofits to Catherine Corr for lite; and if ſhe married 
namin Sabbarton, then in truſt, after her deceaſe 
pay the rents and profits to him tor life; and after 
th their deaths, in truſt to the firſt and every 
her ſon of them two in tail male; and tor want of 
ch iſſue, to their daughters, equally to be divided 
tween them; and for want of ſuch iſſue, then in 
ſt for the iſſue male or female of the ſurvivor of 
em, equally to be divided between them; and in 
fault of iſſue of the ſaid marriage, then in truſt 
the iſſue of the ſurvivor of them; and it neither 
them leave iſſue, then in truſt for his fitter Sareb 
dwell for life, and after her deceaſe, to the uſe 


5 
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) In the old caſes. this diverſity is found to have been 
id detween heres fadus, and a devifee of particular lands, 
. that a deviſee of particular lands ſhould nut have the benefit 
the perſonal late, but that the heres factus of the whole 
; bat in the cafe of Pockley v. Pockley, 1 Vern. 36. it 
* ſaid by Lord Nottingham, that not only he, who is b eres 
u, ſhall pray in aid of the perſonal eſtate to diſcharge 
freby, but even an ordinary deviſee ſhall have that bene- 
and Lord Hard cle, in Galton v. Hancocke, 2 A.. 436. 
* that Lord Moingbam's opinion had been followed 
ir lince, 


G of 


Sabbarton verſus Sabbarton; | : Cafe 14. 


N orphans ſtock, by will dated April 21, 1710. 


4 
© 
: 
: 
: 
? 
. 
: 
. 


(56) 


iſſue between them: Catherine ſurvived, but had 


was between the plaintiff, who was child to 


ſuch perſon as he ſhould marry, for her joint 
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of all and every the child and children of 
brother Joby Sabbarton, which ſhall be living at 
death, or his wife ſhall be chfient of, and ſhall am 
the age of twenty-one, and to the heirs, executy 
adminiſtrators and aſſigns of ſuch child or child 
ſhare and ſhare alike, as they ſhall reſpectiveh 
tain their ages of twenty-one ; and in default 
ſuch children, Sc. then to his own right hei 
Benjamin and Catherine intermarried, but had 


( 


iſſue, and deviſed to the defendant. The queſti 


Sabbarton, and the defendant, who claimed und 
the deviſe of Catherine, Whether the limitation 
the perſonal eſtate to Benjamin and Carherme, a 
the flue of the ſurvivor of them, did not create 
eſtate tail in Catherine, who ſurvived, and cou 
quently the limitation over, of a perſonalty after 
eſtate tail void. | 


Mr. Solicitcr General for the plaintiff citedt 
caſe of Atkinſon and Hutchinſon, heard the ſecond 
May laſt, where the (o) deviſe was to truſtees, 
truſt for his wife, ſo long as ſhe ſhould remain 
married ; then in truſt for ſuch child and chil 
as he ſhould leave at his death, equally to be divid 
between them; and if either of them die vit 0! 
iſſue, then his ſhare to go to the ſurvivor; and 
both die without iflue, then in truſt for the defend 
Hulchinſen; he left two daughters, who both al 
without iſſue, under age; and there the words 0 


without iſſue were held to be iſſue living at the dull bot 
and fo the limitation to Hutchinſen allowed to Will 15. 


good. So in the caſe of Donne verſus Merriſt 


heard at the Rolls the 22d of Ofcber 1730. wit! 
the deviſe was, to his brother Job for life; then 


and after her death, to the heirs of the body of 


,. 


(e) Before Lord Talbot, 3 P. Will. 259. Ry 


In Curia Cuncellari c. 


: of ocher 7Jcbn, and the executors, adminiſtrators and 


ng at Wſſigns of ſuch heirs during the reſidue of the term; 


all nd for default of ſuch iſſue of his brother Joby, then 
ecu Henry Donne: This limitation to Henry was held 
childeWood ; the words being taken to be heirs living at 


death. Forth (p) verſus Chapman heard by the 
rd Macclesfield. Higgins verſus Dowler, 2 Vern: 


UDO; 


Lord Chancellor, I do not ſee how it is poſſible 
maintain this limitation to the children of Jobu 
wbbarton. Executory deviſes are favoured in order 
ſupport the parties intent; but ſtill they muſt not 
tation Wcerd the rules. The compaſs of a life is held to 
E reaſonable time for a contingency to happen in: 
create in the caſe of Maſſenburgb verſus Af, 1 Vern. 
34, 267, 304. Twenty-one years after a life were 
Id to be a reaſonable time; but a contingency to 
iſe after the determination of an eftate tail, is too 
mote : fo that the queſtion muſt be here, Whe- 
er the words mean a general failure of iſſue, or 
ſecond ch a failure as is to happen within the compaſs of 
uſtees, life? The real and perſonal eſtates are both de- 
main u ed to the ſame truſtees; and the limitations are 
chi e ſame. The eſtates are firſt limited to Benjamin 

wich ed Catherine for their lives, remainder to their firſt 
| d other ſons, remainder to the daughters; and 
ö and want of ſuch iſſue, then in truſt for the iſſue 

| e or female of the ſurvivor ; which latter words 
both d clearly make an eftate tail, according to King 
ords Ad Melling's caſe, 1 Vent. 214, 225. they taking 
both ſons and daughters, and grand-children 
ved fo nfnitum, | 


ively 
efault 
ht hey 
had 
It had 
9 ö 


30. whe lt has been endeavoured to confine this limita- 
> ; then en to che iſſie living at the death of the ſurvivor ; 
incur" it can never be imagined that theſe limitations 
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ody of Vn Sabbarton's children were intended to take 


— 


„ 


% 1 P. ill 664; | 
G 2 effect 
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effect before the determination of the former; au 
they plainly carry an eſtate tail; theſe latter muſ 
be void. It has been alſo objected, That the word 
leave iſſue muſt be conſtrued iſſue living at the death; 
but {till we muſt remember, that this is a compl. 
cated deviſe both of the real and perſonal eſtate; and 


teſtatc 
that 01 
cedent 
the ol 
gency 


: eee within 
in cafe of the real, this limitation to the iſſue of the We 
ſurvivor makes Benjamin and Catherine tenants u * 
tail; and the perſonal eſtate being intended to p „ich! 
and be limited in the ſame manner as the real, mul 
1 | N and the 
likewiſe be an eſtate tail; and ſo the limitation 70h 
: f | on ov 
of it after that void; the word leave being only tt 
connect the clauſes, and ſhew what is to become d And 
the eſtate after the determination of the former 
mitation. The words in the caſe of Forth and C Her 2 
man (q) were different, and carried an intent in th th; 
| teſtato lat, 
() That cafe being this; one Walter Gore, by wi 
deviſes thus; all his eſtate real and perſonal he gare PC 
FJ. Chapman in truſt, only the leaſe of the ground he be 
of the ſchool of Bangor, for the uſe of his nephew; Milla fer 
Gore and Walter Gore, during the term of the leafe as he mond hac 
after limited, and having given ſeveral legacies, dec the preſe 
his will as to the remainder of the eſtate, as well as eſtate till 
freehold houſe in Shaw?®s Court, with all the reſt of his goo ws be 


and chattels whatſoever and whereſoever he, gave to 
nephew William Gore; and if either of his nephews u Mr. Che: 


or Walter' ſhould depart this life, and leave no Iſſue of ther ll Mary Ch 

[peAive bedies, then he gave the faid (leaſehold) premiſes family an 

the daughter of his brother William Gore, and the childi va 

of his ſiſter Sibley Price z upon which the queſtion 219 ntage t 

whether the limitation over of the leaſehold premiſes to reaſon o 

children of the deviſors brother and fiſter, was void 3s that the 

remote. a IF tance wir 
The Maſter of the Rolls (Sir Fof. Fekyll) was of opin 

and decreed, that the deviſe over was void; bat on a" n 

peal, the Lord Chancellor Parker held it good, for that tl 

can be no difference between the words without leavin; Wl £00ds and 

(which is conſtrued to mean iſſue at his death) and , den to B. 


conſtrued te 
firſt deviſee 
Uring his 
2d, 


n ne; but what made it infinitely ſtronger, was, that 
fact happened to be, that the teſtator had a real and le 
hold eſtate, and deviſed all his eſtate, as well freebold 


6 
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teſtator different from the intent in this caſe. © In 
that of Akinſon verſus Hulchinſon there was no pre- 
cedent limitation in tail, as there is here. And in 
the other of Dome verſus Merreſield, the contin- 
gency of the brother's having iſſue was to ariſe 
within the compals of a life; and there were no 
words carryigg a general failure of iſſue, by reaſon (58) 
of the words, executors, adminiſtrators and afſizns, 
which reſtrained the word herrs to immediate heirs : 
and that contingency never happening, the limita- 
tion over was allowed to be good. 


And ſo diſmiſſed the plaintiffs bill, &c. 


See this caſe ſtated more at large, with the opinion of 
the judges of th? King's Bench, &c. towards the 
latter end of this book. Poſt. 245. 


The Lord Raymond's Cafe. 


U P ON a petition to the Lord Chancellor, the de- * 
fendants ſet forth, That the late Lord Ray- This court 
nond had by his will appointed them guardians to wil _ 
the preſent Lord, his only child, and truſtees of his waer, we 
eſtate till he ſhould come to age; that the plaintiff guardian 
was but ſeventeen years old, and was ſeduced by to prevent 
Mr. Chetwynd in order to marry his daughter Mrs. an impro- 
Mary Chetwynd, who was much inferior to him in bs gf the 
family and fortune; that it would be a great diſad- _ 
vantage to the plaintiff to marry at this time, by heir. 
reaſon of his tender age and want of education ; 

that the plaintiff had contracted ſuch an acquain- 


ance with the lady, that the defendants had been 


11 


goods and chattels to A. and if A. died leaving no iſſue, 
men to B. and then the ſame words in the ſame will were 
conſtrued to make the ſeveral deviſes good, and to give the 
rſt deviſee an eſtate tail in the freehold, and but an eſtate 
Curing his life ia the leaſehold. Athinjon V. Iſutchinſung 
2d, 

forced _ * 
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- ſuch caſes; eſpecially where they are appointed by 


glad it has before the marriage was actually con- 
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forced to keep him cloſe in their cuſtody for lonhurt aft: 


time to prevent their marrying ; wherefore th Nen atte 
(in general terms, prayed the aſſiſtancę of this cou and | 
and that his lordſhip would give ſuch directions ant of th 


to him ſhould ſeem proper. Ca. 1 
MN arriage 

The petition was ſupported by an affidavit, ſettinMhediatel: 
forth Mr. Chetwynd's proceedings. And there walls moth 
alſo an affidavit of Mr. Chetwynd, ſhewing that heWhoting i 
did not give the plaintiff any encouragement ; buWuardian, 
that upon ſolicitation, and after he had been tw e marr 
with the defendants about it, he had conſented n f equal 
the intended marriage, e 222 
o Dr. H 

Lord Chancellor. It appears that the Lord Ry-Mcing hel 
mond is but ſeventeen years old, and is about con- ¶ f the cc 
tracting matrimony at an age when he is not capable ot the p 
of judging for himſelf; and unfortunate for him i Ne are te 


is that he is of age to contract matrimony; it being 
moſt reaſonable to have the guardian's counſel in al 


the will (5) of the father, and have the ſame poyer 
over the infant as the father would have had: bu 


here has been an application in time; and I am 


moſt witl 
n duty te 
therefore 
that the ] 
and cuſtc 
marry wi 
lvetwynd 
b no nece 
n order t 
dot to h: 
guardians 
That it v 


fummated ; ſince it is moſt proper for the court to 
prevent it, if it be in its power ſo to do. There at 
many caſes where application has been made to this 


— 


(s) By ſtatute 12 Car, 2. c. 24. a father has a right 1 
diſpoſe of the guardianſhip of his child, until he attains 
twenty-one years of age; and the right of a teſtamentary 
guardian takes place of a guardianſhip by nature ; for by 
the expreſs words of the act of parliament, the guardian 
by will takes place of all other guardians, and his authority 
by that Jaw is a continuation of that parental authority, Vid. 
Harg. Co. Litt. 886, notes 11, 12, 13, 14, 1 F» 16, where 
the ſubſtance of the caſes reſpecting the ſeveral kinds of guar- 
dianſhip, and the origin and extent of the juriſdiction of the 
court of chancery, in the ſuperintendence of guardians, i 
conſidered at large. | ; 

| | court 


LF "od 


In Curia Cancellariae. 
ort after the marriage had; and ſuch have always 
heren attended with a cenſure upon the parties privy 
and promoting ſuch marriage, without the con- 
S an of the court. In the Earl of Shaft/oury's caſe, 02 
i. Ca. 172. there was an order of court before the 
arriage had; and fo the infant Lord was more im- 
diately under the care of the court; and upon 
is mother's conſenting to his marrying, and pro- 
joting it without the conſent of the court or the 
uardian, a ſequeſtration went againſt her; although 
e marriage was with the Lady Szſanna Nee, a lady 


baft/Cury. In the cafe of Mrs. Hand, (u) daughter 
p Dr. Hand, all the parties were committed; it 
xing held a contempt of the court to marry a ward 
the court without its direction. Indeed this is 
ot the preſent caſe: but I infer from hence, that 
je are to take all the care we can to prevent this 
7 Wnarriage. As to the inequality of fortune, it is not 
i Whewn what eſtate the plaintiff, the Lord Raymond, 
s: fo that I cannot tell whether this be a Smith- 
7 bargain or not. And as to the family, it is 
 Widmicred that Mr. Chetwynd is of a very good fa- 
y. But the age of the Lord Raymond is impro- 
er; and that is the conſideration which weighs 
voſt with me, and upon which I think myfelf bound 
Wn duty to prevent the marriage if I can. In order 
Wherefore to ſtrengthen the guardians hands, I order 
wat the Lord Raymond ſhall continue in their care 
nd cuſtody; and that they do not permit him t5 
marry without the conſent of the court. As to Mr. 
letwynd, the match not having taken effect, there 
no neceſſity of looking ſo minutely into the affair 
norder to cenſure him. He would have done well 
It to have conſented to this marriage, unleſs the 
guardians had done fo too. But it has been ſaid, 
That it would be cruel and unnatural in a father not 


88 


(t) 2 P. Will. 112. 8. C. 
(u) S. C. cited ia 2 P. Will. 113. 


to 


f equal family, and every way proper for my Lord 


$9 
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bo 


the time the facts ſet forth in the petition wen 
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to ſuffer his daughter to marry to her advantag 


and ſhe would have reaſon to blame him for it eye 
after. Now to prevent that charge upon Mr. Cy 
zynd, I order him not to ſuffer his daughter 5 
marry the Lord Raymond without the conſent of th 
court; (w) which prevents any imputation or chatg 
upon Mr, Chetwynd from the lady or any body elle 
fince, if there be any fault in it, it will fall u 
the court; and I ſhall be very willing to bear it. 


NMB In this caſe there was no cauſe in Courts 


tranſacted. The bill was filed but the day befor 
the petition was preſented : and in the caſes cited 
there were cauſes i in court at the time of the mar 


riages. 


(0) Smith v. Smith, 3 Ait. 305. which was a petition pte. 
ferred by Mrs. Smith, on behalf of her daughter Miſs Smith, 
deviſee of a very large eſtate, under her father's will, again 
Mr. Barry, fourth ion of Lord Barrymore, that the coun 
might reſtrain him from marrying her daughter, being an its 
fant, and a ward of the court, or to make ſuch other order 
as the court ſhould think fit ; when Lord Hardwicke (after 
noticing the ſuperintendence exerciſed by this court over 1t- 
fants) ordered, that as Mr. Barry was likewiſe an infant, his 
guardian ſhouid not permit him to marry the young lady without 
the leave of the court. 


- 
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1 Cotterell verſus Purchaſe. 


Caſe 15, | 


E plaintiff and her ſiſter being ſeiſed of an , mort. 
eltate in Yorkſhire as jointenants, the plaintiff gage will 
y leaſe and re'eaſe, in conſideration of 1040. con- not eaſily 
eys.the moiety to the defendant and his heirs : but bepreſum- 
t was admitted, that the conveyance (though ab- — 
lute in law) was intended by the parties as a Ge” 
hortgage, to be redeemable on payment of the ance; ef- 
noney with intereſt. Sometime after, in the year pecially 
708. thoſe deeds were cancelled; and in con- where poſ- 
1 ſeſſion has 
eration of a farther ſum, which made up the gonealoag 
hole 184/. ſhe conveys the eſtate in manner as uith the 
fore, but with this farther covenant, That ſhe convey- 
ould not agree to any diviſion or partition of the Wee; and 
tate, or make, or cauſe to be made, any diviſion ee a 
7 partition thereof, without the licence, conſent, many 
vice and appointment of him the ſaid Benjamin years: al- 
Prchoſe. At the time of this conveyance the ibo there 
intifPs ſiſter was in poſſeſſion of the whole eſtate, * d . 
alſo continued till the year 1710. when the de- eue 
* 7 covenant 
nt turned her out of poſſeſſion of the moiety in che deed 
cjectment; and from that time he enjoyed it A defea 
Metly till 1726. at which time the plaintiff filed on- 
2 . 4 Kage tained ina 
r bill to let into redemption; to which the ſeparate 
defendant deed, is 


ſuſpicious, and, ought to be diſcouraged 
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defendant pleaded himfelf an abſolute purchaſer 


a valuable conſideration, and in 1732. the caf 
coming to be heard upon the merits, the Maſter; 
the Rolls was of opinion, that the deeds of 17q 


amounted to an abſolute conveyance ; and diſmik 
the bill, 


For the defendant were given in evidence fey 
particulars, to ſhew, that by the deeds of 1708. t 
parties intended an abſolute conveyance of th 
eſtate. And it was inliſted, that as the deeds wa 
an abſolute conveyance in law; by the ſtatute ( 
frauds no truſt or mortgage could be implied wit 
out an agreement in writing. And they inſiſted li 
wiſe, that as the defendant had been in poſſeſſ 


ever ſince the year 1710. the plaintiff was barred( 
the redemption by the ſtatute of limitations, 


It was ſaid on the other hand for the plainti 
That the defendant's plea admitted the firſt ca 
veyance made in conſideration of the 104/. tol 
intended but as a mortgage; and that the ſeca 
conveyance was in the ſame form, xcopy ü 

covenant; and that it was therefore probably i 
tended in the ſame manner. That as to the cont 
nant, it made ſtrongly for the plaintiff; ſince to liy 
poſe a perſon would abſolutely fell away his eftat 
and then covenant not to make a diviſion of ib 
abſurd. That the ſtatute of frauds makes notkil 
againſt the plaintiff; this being in nature of as 
ſulting truſt, and fo within the proviſo in tl 
ſtatute. Nor can the Ratute of limitations affe 
the plaintiff ; ſince in caſes of redemptions the cou 
always gives what it thinks a reaſonable time. A 
though the general rule be not to exceed tuen 
years, unleſs it be upon extraordinary circumltanco 
() yer rhac rule cannot affect the plaintiff, who d 

; | 


fx) As the ſtatute of limitations has, in the _ 
lands, after twenty years poſſeſlion, barred the e 


loſe 
26. 


Lord 
e firſt 
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In Curia Cancellarie, 
. 1oſe poſſeſſion till 17 10, and brought her bill in 


ca 26. - 


j 


Lord Chancellor. The caſe is ſomething dark, 
e firſt deed is admitted to be a mortgage; and 
ſecond 1s made 1n the ſame manner, excepting 
odd ſort of coyenant, which 1s the darkeſt part 
the caſe : for, to ſuppoſe that it is an abſolute 
nveyance, and to take a covenant from one who 
nothing to do with the eſtate, makes both the 
ties and covenants vain and ridiculous. But 
n it will be equally vain and ridiculous if you 
vi ppoſe the deed not an abſolute conveyance; ſo 
it it is of no great weight, and muſt be laid out 
the queſtion. Then as to the circumſtances; on 
e ſide has been ſhewed an account ſtated of money 
eived ; and it is there ſaid /o much received on ac- 
t of purchaſe money, and in another general ac- 
atiunt the ſum of 1844. is called purchaſe money, 
cahen as to the agreement in 1710. that if the 
to WWintiff had a deſire for it, ſhe ſhould have her 
conte again upon (y) payment of the money with 
creſt, and the coſts he had been at: this ſhews it 

not redeemable at firſt, There have been 
oveions proofs on both ſides as to the value: one has 
wn the rent to be but 27/. per ann. and then 
ucting one third out of it for the dower of the 
untiff's mother, a moiety of what remains is 


2 ſhewn the rent to be 400. per aun. But I ra- 


or ejectment, ſo a court of equity in imitation of that 
vill not allow a mortgagor to redeem a mortgage, after 
mortgagee has been twenty years in poſſeſſion; and the 
e length of time will bar a redemption in equity, as 
var an entry at law. Ord v. Smith, 2 Eg. Caf. Abr. 
d þl. 27. Floyer v. Lavington, 1. B Will. 269. Fenner 
Fracey, and Belch v. Harvey, 3 P. Will. 287, note (13) 
v. Leet, 2 Aik. 494. 3 Ath. 313. Anon, 
) Barrel v. Sabine, 1 Vern, 268. 

ther 


ar the value of the money paid. The other ſide 
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ther give credit to the firſt; becauſe it is cer 
the dower was but 910. per ann. So that, upon 
whole, I am inclined to think this was at fir! 
abſolute conveyance. Had the plaintiff contin 
in poſſeſſion any time after the execution of 
deeds, I ſhould have been clear that it was am 
gage; but ſhe was not. And her long acquieſe 
under the defendant's poſſeſſion is, to me, a ſt 
evidence that it was to be an abſolute conveyan 
otherwiſe, the length of time would not have | 
nified: for, they who take a conveyance of 
eſtate as a mortgage, without any defeazance, 
guilty of a fraud; (2) and no length of time i The c 
bar a fraud. Beſides, here the bill was file r. 149 
1726. And though the cauſe has lain dormant; What Mr. 
it is not like making an entry and then lying I ination 
for, in the preſent caſe, the deſendant might Mord 14 
diſmiſſed the bill for want of proſecution, or Honſtant 
themſelves might have ſet down the plea to Wited the 
argued, — os anda v. 
ime. (4 


ereof v 
100 J. 
his firſt 
> defent 
ate, JOll 
Irteen 5 
al COVE 
bring 
hether 
volunte 
nt his n 


In the Northern parts it is the cuſtom in dran 
mortgages to make an abſolute deed, with a « 
feazance ſeparate from it; but I think it a wn 
way; and, to me, it will always appear witha! 
of fraud: for, the defeazance may be loſt; 1 
then an abſolute conveyance is ſet up. I wo 
diſcourage the practice as much as poſſibk. 


Lord 
be a vol 
proof tl 
dorſed 1 
tion for 
things 


being r. 

Upon the circumſtances of the caſe, affirmed I provide 

decree, Sc. caſe the 

| | tendant 

Caſe 16. Jones verſus Marſh. reſpect, 
| tations 

Aal HE defendant's father, ſometime after mi be ver; 
mentmade riage, in conſideration of an additional ¶ fnce it 


of an 


after mar- tion of 100/. paid by his wife's mother (a rec 0 
5 wite's! 


riage, for | 

valuable conſideration, for advancement of the iſſue, may be conſe 
as a purchaſe, and defeat a ſubſequent purchaſer ; and the value I | 
unt to be too ſtrictly examined; there being room for bounty. (a) 1 


(=) Bacon's Tracts, 37 


whe!! 


2. In Curia Cancellariz.' 


ereof was indorſed on the deed) ſettles an eſtate 
100 J. per ann. upon himſelf for life, remainder 
his firſt and other ſons, Sc. and the mother of 
defendant's father, having an intereft in this 
ate, joins with him in the conveyance; the father, 
teen years after, mortgages this eſtate, with the 
val covenants to the plaintiff, and dies; the plain- 
brings his bill to forecloſe. The queſtion was, 


volunteer and fraudulent againſt a creditor, who 
nt his money ſo many years after. 


a * 


br. 149. was cited; but the Lord Chancellor ſaid 
it Mr. Vernon had always grumbled at the deter- 
bination of that caſe, and never forgave it the 
ord Maceclegfeld; ſaying it was contrary th the 
onſtant practice of the court. There were allo 
ited the caſes of Oſbourne verſus Strode, and Du- 
ada verſus Cooke, in the late Lord Chancellor's 
ime. (a) 


Lord Chancellor. The queſtion is, Whether this 
de a voluntary conveyance or not? Here is plain 
roof that 1007. was paid, the receipt being in- 
dorſed upon the back of the deed, for a conſidera- 
tion for 100 J. per ann. yet, in marriage ſettlements, 


hether the ſettlement ſhould be looked upon as 


The caſe of Parſlow verſus Weeden, Eg. Ca. 


things are not to be conſidered fo ſtrictly, there 


being room for bounty : and every man ought to 
provide for his wife and family. Beſides, in this 
caſe there was an eſtate that moved from the de- 
fendant's father's mother; and ſhe may, in ſome 
reſpect, be conſidered as a purchaſer of the limi- 
tations made to her grandchildren : ſo that it would 
nay be very hard to call this a fraudulent ſettlement ; 
vo fince it is in conſideration of a marriage had, and 
FF of an additional proviſion of 100 J. paid by the 
vite's relations; which cannot be called voluntary 


of 
1 III 


(a) Lord Chancellor King. 
againſt 


— 
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againſt a creditor who lent his money thirteen ers, v 


after. ard; A 
g CONVE 


How far this court will ſet aſide a family ſeuiakrupt. 

ment without any conſideration, as fraudulent aca. {es of 

a creditor who lends his money thirteen years ates ; 1 

the ſettlement, I do not ſay. I need not at preflfintiffs, 

: determine that point. (5) 
Caſe 17. 


| It was 

14 Feb. Collet verſus De Gals and Ward. ne by 7 
A. bank- * HE plaintiff, as aſſignee under a commiſſe aa 
_ 4 of bankruptcy againſt Tyſen, filed his M, in it 
erer -4 againſt Ward and others, to ſet aſide ſeveral ca it very 
mortgage, Veyances, which Ward, and the other defendants i agectir 
conveys truſt for him, had obtained of Hen after his bank ejudice 
the equity ruptey, and alſo without any conſideration. Mr the le 
"= * detendant Wurd pleaded himſelf a purchaſer for ¶ ermedi: 
to -hirg Valuable conſideration of all the eſtates in queſtio fonmen 
perſon af. and alſo that he had no notice of Tens being cording 


ter an act trader or of his having committed any act of bank 


of _ ruptcy. Whereupon an iſſue was directed; andt 
d — jury found Yen a bankrupt, and fixed the day d 
commiſſi. the bankruptcy to the 25th of December 1732. H. 
on and aſ- being ſeiſed of a conſiderable real and perloud 


ſignment; eſtate, ſome part of which real eſtate was in mon 


(e) Whi 
krupt bre 
proprits 


dant 5 an 


this ſhall gage to Bradley for 10001. and another part now 
not defeat goods in 

the aflig. Har tſbate for 500 l. which latter mortgage, and ſo i ahęgnme 

nees. But manded th 

where a bona fide purchaſer for a valuable conſideration, and without e by ally 

tice, has a conteſt with the affignees, this court will not take any advan" the ver 

tage from him, therefore not compel a diſcovery. A commiſſion iſſoed al of t 
notice of the bankruptcy. tion, he 

d may de 

— Mutratio 

(3) Ward v. Shallet, 2 Ve. 18. Hybon v. Biſcors We u fe 

205 to 309. Prec. in Chanc. 101 anon. White v: Too Ty v. Bow 


borough, ibid. 426. 2 Vern. 702. S. C. Kirk v. Clark, 20 
Stileman v Aſhdown, 2 Ath. 478, Ruſſell et al. v. Hammond 
1 Ait. 14. Lord Townſhend v. Windham, 2 Veſ. 11. S 
hens v. Ol ve, 2 Ero. Cha. Rep. 90. Vide alſo Hungerford" 
Zarl, 2 Vern. 261. Shaw v. Lady Standiſh, ibid. 327 
Bacon' s Trad 310, Beaumont v. Thorpe, 1 Ve. 27. 10 
Otners, 


time of b 
to be ac 
N B. In 


—_— OO" —— —— — — — —— ͤ ͤ—́6—ä—⸗ — — ũ 


In Curia Cancellariae, 


hers, were by aſſignments veſted in the defendant 
ard; and great part of Tyſſen's perſonal eſtate be- 
> conveyed in truſt for Ward, ſubſequent to Tyſen's 
nkruptcy, Ward got ſeveral mortgages, and alſo 
leaſes of equity of redemption of all the atoreſaid 
ates ; which he now inſiſted upon againſt the 
zintiffs, and the creditors under the commiſſion. 


It was argued for the plaintiff, that all things 
ne by Tyfen ſubſequent to his bankruptcy, were 
ſo many void acts; and that Yard could have 
advantage from them. The act of bankruptcy 
s, in itſelf, of ſuch force as to put Yen, from 
t very time, under an incapacity of diſpoſing of 
affecting any of his real or perſonal eſtate to the 
ejudice of his creditors under the commiſſion ; 
at the legal effect of the aſſignment avoided all 
ermediate acts between the bankruptcy and the 
ſonment; fo as to give the whole to the affignees, 
co:ding to the caſe of Kidwell verſus Player, (c) 


** 


(e) Which cafe was this: —Aſſignees of commiſſioners of 
krupt brought trover on their own poſſeſſion, ut de bonis 
propriis z and that they came into the hands of the de- 
ant; and he} converted them. And, upon evidence, it 
peared the converſion was by executing a fer? fac ias on 
goods in the declaration, after the bankruptcy, and before 
 alhgnment, and it was not proved that the plaintiffs had 
mended them ; and this being made a cafe, it was agreed, 
t by aſſignment the aſſignee had a property, by relation, 
n the very time of the bankruptcy, and there was no meſne 
eral of time, as where one takes out letters of admini- 
mon, he has a property from the death of the inteſtate, 
d may declare generally ut de bonis propriis, even before 
miniſtration ſued out. But Holl denied this, and ſaid, he 
at to declare ſpecially, and fo the plaintiff might have 
de in the principal caſe, and he relied upon the cafe of 
ny v. Bowyer, and faid the aſſignee was in by relation from 
ume of bankruptcy, ſo as to avoid all meſne acts, but not 
* to be actually inveſted with the property. Adjournatur. 
g. In Salleld this caſe is called Aggill v. Player. 


1 Call. 
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I Salk. 111. and the caſe of Phillips verſus Thi 


3 Lev. 191. where an act of bankruptcy was cy 
mitted after a . fa. delivered to the ſheriff, 


before ſeizure of the goods by him; and helat 


the execution was of no effect againſt the aſſigne 
and the law is the ſame with regard to the bat 


rupt's diſability over his real eſtate, by the ſtan 
13 Eliz. cap. 7. and 21 James 1. cap. 19. the pla 


tiff there would be intitled to avoid an execution! 


elegit, if the act of bankruptcy was committed 


fore the /iberate, and the plaintiff would in ſuch 


be accountable for the profits intermediate tot 
bankruptcy and the aſſignment. It was further 
gued, that by the ſtat. -13 Eliz. a purchaſor we 

be defeated although there thould be forty years 
ter an act of bankruptcy and before a commiſſo 
and although the purchaſer had no notice; for; 
words of the ſtatute are general after hankrujt 
and the proviſo in the end of the ſtatute make 
ſtill plainer, viz. that aſſurances made by a bark 


before bankruptcy, and bona fide; ſhall not be defeat 


This was hard doctrine againſt fair purchaſers m 
out notice ; but ſo the law was. 
fore a proviſo in the end of 21 a. 1. that mp 
chaſer, fer a gecd and valuable conſideraties, 2 
zmpeached, unicſs the commiſſion be ſued out withit 

years after the 6ankraptcy : and here the commilit 
wat ſued out within three years. 
inſiſted that the incumbrance ſhould be redeemd 
and that the plaintiff ſhould have the reſidue of! 
real and perſonal eſtate ; and that Hard ſhouldn 

come in as a creditor for any money lent aiter 
bankruptcy. 


It was alſo farther urged, that the equity oft 
redemption of the mortgaged premiſſes was an! 
tereſt transferred by the ſtatute to the plaintiff; a 
that the defendant's having no notice of the bu 
ruptcy when he lent his money would therefore mi 


- no alteration. Beſides, all the conveyances after 


25th of December, 17 22, are fraudulent for want ol 
col 


And there is the 


W herefore tit 


ſider 
bal equ 
n with 
ſidera 
Il not 7 
ice of 
his cre 
tof th 
ujat, 
"af 


On the 
t, tha 
Ity at 
e in re 
the de 
no no 
Otte to 
l Sedgty 
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equity: 

156. 

N. B. J 
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ſderation; and therefore Ward had not the 
al equity of a purchaſer for a valuable conſidera- 

n without notice; and then as he had not paid a 
Bderation, his not knowing of the hankruptey 
Il not avail him. It appears hkewiſe that he had 
ice of Tyſſen's abſconding, and being often denied 
his creditors : and though Yard might bei igno- 
tof the legal conſequence, yet ignorantia juris non 
yſat, according to the cafe of von we dener 
jpwick, 2 Vern. id ae x 


2 


On the other hand, it was + inſiſted for dle Fefeii. 
A that as he had the law on his fide, and equal 
ity at leaſt with the plaintiff, if not a ſuperior 
„ in regard he paid a valuable conſideration for 
the deeds after 2en's bankruptcy, and beſides 


ole to his prejudice: and the caſe of Hitchcock 
l Sedgwick, 2 Vern. 156. was cited, to'ſhew how 
purchaſers without notice were favoured in courts 


1 as alſo 2 Chan. Caf. 72, (e) 135, (F) 136, 
1e. 4 1 Vern. 27. 9 2 Vern. 599: (2 


N. B. There was no proof of a valuable conſide- 
lon; but only ſome few ſcattering ſums which 
nd let 2 Men have at different times. 


* 
* t O72) 


N Walks v. Bates 2 2 599. 
c) Perrat vi Ballard. 

) Anon. * 

2) Brown v. Williams © 

) Wag flaff v. Read. | 

1) Abery & Jones V. Wilkams. 

t) Walker v. Badington. ſup. 


Theſe were all caſes in which the court n that 
7 will not compel a defendant to diſcover what goods he 
ly bought of a bankrupt after the bankruptcy and before 
commiſſion ſued out, where the party has no notice of the 


uptey. 
1 2 Tord 


I no notice of it, that the court (4) would not in- 
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Tord Cbanrellar. The firſt conſideration willh 
as to that part of the eſtate which is in mo 
Bradley: and the queſtion is as to that, Wheth 
the plaintiffs, the aſſignees of Men, are to redet 


it, or the defendant i;? 


eine 
red in 
 aftet 
mme 
of tl 


ere t 
is, M 
y wit! 
anced 
upon 
be Cal 
to be 
act o 
hoſe ru 
ration, 
Ity as a 
any 
not gr 
ty he | 
d be 0 
ediatel 
y may | 
deratio 


U 
ern 


The xeleaſe of the equity of redemption, whi 
Warũ has obtained, appears to be a groſs imp 
tion; for, the conſideration is menti to he 200 
vet not a farthing appears to be paid, The ſtart 

that have been mentioned concerning bankrupt) 

bind equitable as well as legal rights, and cou, 
equity as well as law, Theſe ſtatutes were found 
on ſuppoſed frauds of the bank rupts; and therek 
intended to put them under diſabilities to prejudl 
and defraud their creditors. In the preſent cale,t 
equity of redemption of this eltare was made « 
by Yen after his bankruptcy, though befaret 
aſſignment. Nothing therefore paſſed by this d 

| veyance: and if Bradley's mortgage. had been i 

= of che caſe, and the plaintiff would then have g 
_— cChaſed of him, after an act of bankruptcy, and 

a commiſſion had iſſued within five years, the 


Creditors after bankruptcy are in the nature of ¶ ¶ not be 
chaſers, and have a prior equity to any other peru (whet 
and here Ward's is a prior conveyance, but fro other th 
perſon who had nothing to convey.” Mund hi 
not come in at law as à creditor for this. e, and t 
2000/. Beſides, it is an impoſition, the mu he ſh 
never having been advanced; yet if it had bl vo 0:1 
actually paid, as the legal eſtate was in BradlyMideratior 
would not have been any benefit to Yard ; dilWicr for 
muſt have loſt the money. | ebankry 


21 7a 


2 Vern 
umiſſion 
e notice 
& to be 


(69) Decreed therefore, as to this eſtate, that Bral 
| ſhould re-convey to the plaintiff upon payment 
principal and intereſt. a 


The next queſtion is as to thoſe eſtates which 
ing incumbered by Ty/# before his bankni 


bn Curia Canceuariat. - 


* e ncumbrances are ſince, by meſue aſſignments, 

ted in Ward. And here it appears that Yard 

"IS 2ficr the bankcrupery, and before the plaintiff's 

gent, got. a releaſe of the equity of redemp- 
\ of thoſe ſtates from Tyſpn for 36001. 


ere the legal eftate is in Yard: and the queſ- 
i Whether in a court of equity it ſhall be taken 
y without Ward's being paid all the money he 
anced? Though the rule be the fame here as at 
upon conſtruction of ſtatutes ; yet where an act 
be carried into execution here, there are certain 
to be obſerved which will bind equally in caſe 
act of parliament, as of the common law. One 
hoſe rules is, that a purchaſer for a valuable con- 
ration, without notice, having as good title to 
Ity as any other perſon, this court will never 
any advantage from him; and conſequently 
not grant a diſcovery againſt him of the only 
Ity he has to defend himſelf by ; which, if he 
d be obliged to diſcover, the other party would 
ediately take advantage of. And there cer- 
y may be caſes where a purchaſer for a valuable 
deration, without notice of an act of bankruptcy, 
not be obliged in this court to diſcover any 
p (whether incumbrances that he has got in, or 
other thing) but all advantages ſhall be left him 
fend himſelf. Suppoſe two purchaſers without 
e, and the ſecond by chance gets hold of an old 
; he ſhall defend himſelf thereby againſt the 
who ſtill is as much a purchaſer for a valuable 
leration, as himſelf. I do not therefore think a 
laſer for a valuable conſideration, without notice 
bankruptcy, to be relieved againſt in this court (7o) 
21 7a. 1. The caſe of Hitchcock verſus Sedg- 
2 Vern. 156. is. very different ſrom this: for, Diffe- 
amiſſion is a pubkc/a&t, of which all are bound gr 
e noticè ;] but & of bankruptcy may be ſo tween an 
to be impoſſiblẽ d be known: and therefore act of 


K that Ward having the legal eſtate in him, bankrupt- 


ey com- 
H 2 ſhalj mitted, 


and a commiſſion iſſued, 
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wall by that be protected for ſo much as hey 
and bona fide paid Tyſſen's bankruptcy. _ 


the 900 


And therefore directed an iſſue upon 
notice; to try whether Ward had notice of 7 


bankruptcy, and when? And as to the. othe 
of the eſtate, which (though not in Ward bin 
was in others who were truſtees for Ward, tha 
be conſidered as one and the ſame thing. 


HE 
Lond. 
four d 
ſons, in 
ece ; fo 
In the 
ham Pr. 
owledge 
given, 0! 
m. So 
e folloy 
paid to 


liam, E 
& _. 
eath unt 
Anne, 
gives t 
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* among 
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Upton verſus Prince, Caſe 18. 


HE teſtator William Prince, a freeman of 25 and 26 
Lindon, had iſſue two ſons, William and Peter, April 


ſons, in order to ſettle them in the world, 1 $00. ances 
ece; for which he took two ſeveral receipts, ſome of 


ham Prince the ſum of 15001. which I do hereby, with 
vledge to be on account and in part of what he his life- 
given, or ſhall in or by his laſt will give unto me time, and 
n. Sometime after the teſtator makes his will then _ 
e following words; And whereas [ have hereto- _ = 
paid to, given or advanced with my children thereby 
liam, Elizabeth, and Sarah, the ſum of 1 5001. recites he 
: now J do hereby, in like manner, give and had ad- 


eath unto my three other children, Peter, Mary, . = 


Anne, the ſeveral ſums of 15001. a-piece; and omits re- 
gives the refidue equally amongſt all his chil- citing D. 
Nl, (whom he 

| had alſo 
iced) and leaves to him a ſum certain, and deviſes the reſidue 
lly among them. « The money which D. had received ſhall go in 
ation of the legacy left him. 


— _ 
* 13 . _ „ — — — — 


'; William Prince died leaving iſſue the defendants 
Will:am 


1) In Reg. Lib. A. 34. fol. 237. this caſe is ſtated 


four daughters; and in his life-time gave his . 4d. 


in the following words; Received of my father his Chil. + 


. 

: 

1 

N 

: =! 

: by bf 
1 
my 

' \ 

* 

WH 

: 11 

5 
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of 15007. upon the latter words of the will? or 
ether he ſhould not be in the ſame caſe with Wil- 
n they both being equally advanced by the fa- 
r, and this ſeeming only a miſtake in the teſtatar ? 


Mr. Fazokerley infiſted, that the receipt given to 
father could not controul the expreſs gift of the 
ther ſubſequent ; and the father's omitting Peter 
the mention of the advancement, ſhould be plainly 


— 2 


n tended a difference between them; the receipts 
rn by both, and the cate of both being the ſame. 
7 


But the Lord Chancellor decreed the 1 500. re- 
wed by Peter in his father's life-time, to be a ſa- 
faction for what the father gave hini by his will; 
d that he ſhould not have another 1 5004. upon the 
er words. 


— — * — — 


t revoking the faid will and codicil. That it was the ſaid 
lator's intention that the ſaid two ſums of 1500/7. paid to 
e defendants William and Peter Prince, ſhould be deducted 
t of the legacies given them, and for that 3 he de» 
ted the ſaid two notes in a drawer with his will, and inti- 
ed that the faid drawer ſhould not be opened after his 
1 by either of the ſaid defendants, unleſs his other chil- 

ren, or one of his ſons in law, were preſent; and 1 
er his death the ſaid drawer was opened in the preſence of 
e ſaid defendants and his other children, and the faid will 
d codicil, and two notes, were found therein; and the de- 
dants, William and Peter Prince inſiſted upon retaining 
e whole legacies given them, beſides the 15000. a- piece 
jen them, and although they had ſigned ſuch receipts as. 
nelaid. Whereupon Nis Lordſhip did declare that the 
m of 15007. advanced to the defendant William Prince, in 
life-time of the faid teſtator, is not to be diſcounted aut 
any thing given to the ſaid defendant William Prince; but 
w the ſum of 15001. advariced to the defendant Peter 
ne by the ſaid teſtator, his Lordſhip declared the ſame 
in latisfaction of the 150⁰0 I. legacy given to the defendaat 


Prince. 


— —̃ — — I — ͤ 


* 
: . — 
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Caſe 19. "ct ef 1 rſus l : I, 14 . 
r er tne og © 30% 


made 
anger; 


The fa- R. Walker, upon his marriage, ſettled oper) 
ther by eſtate upon himſelf for life, remainder to HMuenti 
les, Wife, remainder to truſtees for a term of three hu difti 
has a red years, remainder to his firſt and other fonWſpnces * 
power to and the truſt of the term was declared to be for i er, 
make an raifing ſuch ſum and ſums of money for the port M 


appoint- and portions and maintenance of all and eve e tent 


ment of 2 child and children of that marriage (other than 


ſum not N 
exceeding eldeſt ſon) in ſuch manner, and at ſuch time, and u 
a ſum cer- der ſuch limitations as he the ſaid Mr. Walker ſou 
rain, for appoint by bis laſt will, or by deed, under band al 
Porto ſeal, atteſted by three credible witneſſes, ſo as ſuch-ſu 


and main 


The 
rovidi 
ppoint 
ain an 


tenance of 9 ſums do not in the whole amount to above 2000. He Won 
younger hut one younger child, or 3000l. if more than one ; ay) him 
ther C 


children, ſo as all the ſums for ſuch maintenance do not in th 
2 vbole amount to above 1201. per ann, and for wantd 
and under ſuch appointment, then in truſt to raiſe ſuch porta 
ſuch limi or portions equally to be divided amongſt all 
tations as younger children, ſhare and ſhare alike, to be pai 
— to them reſpectively at the age of twenty- one, 
He has ſe- day of marriage. 

veral younger children, and by his will (taking notice that the reſt vn 
provided for by their grand-father) he appoints the whole ſum to on 
This is not à good purſuance of his power, 5 8 N 


ber, 
rhere 
uch ſu 
$ left 
Ourt: 
xecut 
reatic 
ome.: 
cale o 
relief 
one d 
light 
viſion 


The teſtator had three younger children; andy 
his will duly executed, reciting that his two daugh 
ters were amply provided for by their grandfathet 
he appoints the whole ſum of 20001. to his ſeconl 
ſon Thamas Walker. And the queſtion was, Whe: 
ther this appointment of the whole to one was 1 
good appointment, and made purſuant to his powe!! 


(b) 
deviſe: 
ters ar 


This cauſe was heard at the Rollt, where it u gen 
decreed to be not a good appointment; and no deed 
coming on to be heard before the Lord Chancellor, tion f 


ters, | 


Mr. Attorney General, &c. argued this appoin- nd i 


ment to be good; and ſaid, that a difference wast0 * 
_ WT 


— 


— — 


(g) Reg. lib. A. 1734, fol. 327, 


auently that the court will not interpoſe to ſet aſide 
is diſtribution, conſidering the particular circum- 
ances of this caſe; where, by the words of the 


pol. but might, if he had pleaſed, not have raiſed 
e tenth part of that ſum. 


The father in this caſe had a latitude; or elſe the 
roviding how this ſum ſhould be divided, in caſe no 
ppointment was made by him, would have been 


he words, to divide it equally, this appointment made 
y him muſt be good. It is in proof here that the 
ther children were provided for by their grandfa- 
her, and took good eſtates from him, Indeed 
here certain directions are given, that ſuch and 
uch ſums ſhall be given to each child, there nothing 
$left either to the diſcretion of the party or of the 
ourt: but where this court has relieved againſt the 
xecution of powers merely diſcretionary in their 
reation, it has not been for inequality only, but for 
ome other piece of injuſtice or hardſhip. In the 
caſe of Wall (h) verſus Thorborn, 1 Vern. 355, 414. 
relief was given, becauſe there was no reaſon that 
one daughter ſhould be looked upon in a different 
light from the others, ſhe having no particular pro- 
viſion: but even in that caſe the court ſaid, that the 


5 
—. 


— c— 
. — 4 


() Which caſe was this: Sir George Croole by his will 
deviſed that his real eſtate ſhould deſcend to his three daugh- 
ters and heirs, provided that his wife ſhould diſtribute it in 
ſuch proportions as ſhe ſhould think fit. The mother, by 


ton for the plaintiff's wife, who was one of the three daugh · 
ters, and had appointed the reſt for the other two daughters; 
and the bill was to be relieved againſt this unequal diſtribution. 
Upon long debate, the court declared the caſe was proper and 
teliexable in equity, | 


cir cumsy 


wer, he was not bound to raiſe the whole ſum of 


ain and idle: and if it was not neceſſary for him by 


deed executed in her l. fe- time, appoints a very ſmall propor- 
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made where ſuch powers are to be executed by a 
anger, and where by the father himſelf, who is a 
oper judge of the merit of each child; and con- 


(74) 


74 


circumſtances muſt be very ſtrong to take away th 
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power which the wife had by the expreſs words. 
And in that caſe (i) another is cited of Sweetng 


verſus Wolaſton, where relief was denied. In thatd 


Thomas and Thomas, (t) 2 Vern. 513. it is ſaid, du 
this court will reheve againſt an unreaſonable, butng 
an unequal diſtribution a ſpecial or particuly 
power; which was the caſe of Lifter verſus Robin 
Mich. 1732. where a man gave a power to his wid 
to deviſe ſuch a ſum to and amongſt his child an 
children, and in ſuch manner and proportion to ea 
child as ſhe ſhould think fit; there were two chil. 
dren, and the elder being provided for, the mothe 
appointed the whole to the younger: upon which 
appointment a bill was brought here for an 

diſtribution, but was diſmiſſed. So in that of Auf 
verſus Auſtin,” heard by the preſent Lord Chancelln, 
March 2, 1733. where the words of the truſt were, 
that if Robert Auftin the father dies leaving by Jar 
his wife a fon, and other iſſue then living, then and 
in ſuch caſe to raiſe a ſum not exceeding 1 5o0l. x 
ſoon as may be, to and for the ſole benefit and ad- 
vantage of ſuch child or children (other than the 
eldeſt ſon of that marriage) in ſuch proportion, man- 


— 


(:) Wall & uxor v. Thorbors. 2 

And in the ſame caſe, the plaintiff cited the caſe d 
Cragrave v. Pengſt, where a man having two daughters, out 
by a former wife, and another by his ſecond wife, deviſed his 
* to his wife to be diſtributed between his daughters s 
his wife ſhould think fit. And ſhe gave 1000 l. to her ow 
daughters, and but 1004. to the others; and the court ther: 
decreed an equal diſtribution. 

(+) In this caſe the power was ſpecial and particular, tht 
the wife might diſpoſe to one or more; and not like the caſe 
of a general truſt in the executrix to diſtribute amongſt the 
younger children at diſcretion ; there an unreaſonable and 
indiſcreet diſpoſition may be controlled by a court of equity; 
but this is caſur proviſus, it is expteſsly provided, that ſhe 
might give all to one. And decreed the appointment matt 
by the wife to ſand. | : : 


accore 
ticular 


Clear t 
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ger and form, in all reſpects, as the ſaid Nobert 
ſhould, - for ſuch purpoſe, by his laſt will in 
writing, direct and appoint; and in default of 


ſuch child, if but one; and if more, other than the 
eldeſt, equally and in equal patts and manner, to all 
intents and purpoſes. Robert, by his will, directs 
the 1 500l. to be raiſed; and gives 450). to his ſon 
Robert, 1050l. to Jane, and nothing to Edward, 
who had an eftate of 4 or 500. per ann. given him 
2 Ml by another; and he coming into this court for a 
hi. ſhare of the 1 500. his bill was diſmiſſed: the 

the being diſcretionary, and nothing hard in the execu- 
nich tion of it. The caſes before mentioned will govern 
zul this ; for, here the manner, the time, the limitation, 
vn are all reſerved to him by the power, whereby he 
might have given it to one ſooner, to the other later; 
ere, to the one abſolutely, to the other under a limita- 
tion; in which caſes there would have been an ine- 
and WY quality as well as in the preſent one. Indeed in 
, WF 4ufirr's cafe, there are not the words in ſuch propor- 
2d- ion; but there are words tantamount : and x aw 
the powers being reſerved to parents, in order to keep 
n. cheir children in due obedience, are highly reaſon- 
able, that parents may have a power of diſtribution, 
according to the merit or circumſtance of each par- 
ticular child. | | 


of 
8 Mr, Solicitor General, Mr. Pauncefort, and Mr, 
Færaterley argued on the other fide againſt the va- 
mn lidity of this appointment; and though they admit- 
e ted, that perhaps where powers were general or diſ- 
. cretionary, this court would not intermeddle; yet 
bey inſiſted, that here the power was particular, and 
e conſequently muſt be ſtrictly purſued: the argu- 
ment of this power being executed by the father him- 
elf will not alter the caſe ; for, by the words it is 
„(lear that a proviſion was intended for every child, 
and all the children are become purchaſers of ſome 


r WY Proviſion under this power; the words being for all 


ad every of them; and conſequently, though the — 
ther 


ſuch appointment, then to and for the ſole benefit of 


7 


(75) 


75 


(76) 


De Term. Paſeh. 1735. 


ther be a better judge than a ſtranger, yet being if caſe of 
diſabled by the words from excluding any of them, Wi an exf 
this court will take care that he, as well as any other, Wl verſus: 


by accident, able to do for himſelf by the bounty 
vt ſome of his friends, ſhould thereby loſe the right 
he 


fhall follow the rules of reaſon and juſtice. they \ 
teat TOP ue 4% lie childre 
The diſcretionary power lodged in the father by and A 
this power, is firſt. to be conſidered with relation io entirel 
the eldeſt ſon, whoſe circumſtances perhaps might excluſ 
not be able to bear fo great a charge as 2000). or ll ſmall. 
3000. and therefore the father has a power to charge Ml ther t 
the eſtate with ſuch a ſum as he ſhould think his - 
ſon's eſtate could bear, provided it did not exceed Lo 
2000). if but one younger child, or 3000. if more, {Ml firſt, 
It muſt next be conſidered with relation to the Whe! 
younger children; and there three things are left to As te 
his diſcretion, viz. 1. the time, manner, and the l- they 
mitation; the time, whether it ſhould be payable at be fo 
the day of marriage, or at any other time? 2. the diſcr 
manner, which muſt be underſtood the 'manner of raiſec 
raiſing, and not of diſtributing , the ſum ; this one ( 
conſtruction agreeing with the wording of the power cleat 
in every clauſe, and the ſubſequent proviſions mak- bein 
ing it clear; eſpecially that which relates to ad- whic 
vancement by the father in his life-time. 3. The the « 
limitations which he had power of making, but till gon 
for the children's benefit; for, one might marry othe 
unprudently, or be guilty of ſome other piece. of 1 
ſolly, which might make it neceſſary for the father 01 
to limit the ſhare of ſuch child in ſuch a manner as be 
might be effectual and advantageous to that child, ma 
And his having a diſcretion in theſe caſes, cannot 12 
give it him in the other reſpect, of giving the 80 
whole to one, and nothing to the two others; ſuch "8 
diſcretion being neither given nor. intended to be on 
given to him by the words of this power: nor will of 
the two children's being provided for by the grand- I 
father alter the caſe ; the intent of the party's being * 
to raiſe a portion for each by the truſt, And it b 
would be very unreaſonable that a child becoming A 


4 


| . Ciris CtitMarie. 
he has of being provided for by his father. The 


4 9 


As to the firſt, I think the words are as plain as 
they can be, that the execution of this power ſhould 
be for the benefit of all the children. Indeed it was 


raiſed : but he had no ſuch diſcretion as to exclude 
one or the other. The words in fuch manner do 
clearly extend only to the manner of railing ; there 
being ſeveral methods mentioned in the power ; 
which was to make it as convenient as might be for 


tion ; whether it ſhould be paid at martiage, or any 
other time; and ſo was the limitation: but ſtill that 
is to be underſtood of the manner in which the por- 
tions ſhould be ſettled upon them ; whether it ſhould 
be upon their reſpective marriage, or. in what other 
manner he thought proper ; and if he makes no ap- 
pointment, then he fixes it upon the expreſs words, 
10 be equally divided between the children ; and the 
time that it ſhall be paid. Now after all this, how 
can this partial appointment be called an execution 
of his power? And is not that the preſent caſe ? 
If then it be clear that he has not purſued his power, 


by him be reaſonable or not? a void appointment 
being as no appointment, and conſequently a failure 
of the appointment he was enabled to make by his 

n power. 


diſcretionaty in the father how much ſhould be 


the eldeſt ſon. The time alſo was under his diſcre- 


it is needleſs to enquire whether the proviſion made 


(77) 


(78) 


_ Clathoi 


power. Whether there is a defective execution of 
power, creditors or younger children are intitled ts 
have that defect ſupplied: but whete the executia 
is merely void, as in the preſent caſe, and when the 
court has interpoſed in ſuch caſes as this before w, 
it has always been where. the execunion, though per. 
haps within the wonds, was Attended with ſome hard. 
ſhip or unreaſonableneſs; ſo that if this 50 
upon the reaſonableneſs or unreaſonablenels of the 
execution, I ſhould not determine the point withou 
ſome farther enquiry into the circumſtances. of thek 
two daughters: but as a power 20 all and every can 
never be reſtrained to one only, I think. the execy- 
tion yaid, and ſo the ſecond p ge ee 
ꝗueſtion. In the caſes of 25 er an e 
the words gave a 


Tbamas and Thomas, 2 Vern. 513, 
general power ; which being ſo, the court h no- 
thing to dp to reſtrain them. So in that of An 

and Aubin, the father had a power with tegard to 
the nomination af the child or children who Thould 

take and there the execution was gy en 
the perſon; excluded being provided for five times 


% * 


; Note Mildmay's calc, 1 Co. 175. 4. 177. 4. 
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* Gibſon v. Kinven, 1 Vern. 66, Wall v. Thorlon, 
ibid. 355. S. C. 414. Thomas v. 2 Vern 'Fhomas, '519- 
— v. Dolman, ibid. 5286. Fermyn v. Fellows, polt. 
95 Tomlinſon v. Dighton, 1 F. Mul. 149, Aftryn. Alp. 
Prec. in Chun. 286. Dhapman v. Brown, 3. Burr. 1626. 
Brownſwith v. Denny, Hill. 29. Geo. 2. (cited 2 Wil. 337. 
Adams v. Adams Cowp. 55 1. Mad iſon v. Andrews, 1 Ys. 
58. Alexander v. Alexander, 2 Veſ. Ao, Marey v. Thurmer, 
1 #th. 389. Cui v. Caveniiifh, B. R. Hill. 1182, ſcurd 
2 Bro. Cla. Aq. 22) Mallihſon v. Andrews, (cited 2 Bro. Ca 
Rep. 22.) Halli v. Bayne, 1 Bro. Cha. Rep. 450. He- 
Binſon v. Harde qſlle, 2 Bro. Cha. Rep. 22. Durnford and 
Zaſt's Rep. 2 vol. 241. S. C. Nit v. Fackfen, tid, 54 
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of, | 2b Lots D Sn | 
di Mallabay verſus Mallabar. (m . Caſe 20. 
fiog 78 24.101 lb 233 64 2 oy 
the HE, teſtator, Thomas Mallaber, by his laft Where a 


will deviſed-as follows; Anprimis, © I deviſe, man devi. 
give and bequeath all and ſingular my meſſuages, ſes his real 
lands and hereditaments whatſoever, and where. eſtate to 

1 WF focver, in the counties of Norfolk, Swffalk, and de — to 

the Cambridge, unto my lifter Efther Mallabar, and ad LIE 


ou WW to her heirs and aligns for ever, upon truſt, that tain pecu- 


eſe che ſame ſhall be ſold by her or them, for the beſt niary le- 
an WF price that can be gotten for the ſame, as ſoon as es 
u- WF conveniently can be after my deceaſe; and that 3 
he WF out of the monies ariling- therefrom, all my juſt debts and 


debts, of What kind foever, be paid; and after legacies 
payment of my debts, I deviſe, out of the re- "—_— his 
mainder of the money, the ſum of 500/. to my —.— 
ſiſter Mary Bainbrigg, and alſo ;col to my ſiſter bis ſiſter: 
Girt's children, that hall be living at the time of this court 
my deceaſe, to be divided equally between chem; will nor 
and alſo 5000. e ny nephew "Nicholas Matlab ur 'opply the 
and alſo oo. to be divided amongſt the children ſurreader 
© of my late brother James Matlabar, which ſhall of the co- 
be living at the me of my deceafe ; lien, after py hold to 
my debts and legacies paid as atoretaid, and ſub- — _ 
jet to the ſame, 1 give and bequearh all the reſt h. „her 
and reſidue of any perſonal eſtate unto my (aid eſtates 

© ſiſter Eſther Mallabar whom 1 do hereby con; ſuffice to 

* fticute and int ole executrix of this my left — Gag 


' will and teſtament.” | 


The executrix brought her bill againſt Nicholas (79) 
Mallaber, the heir at law ofthe teſtator, to prove 
the will, and to have the eſtate ſold, and the debts 
nd legacies paid according to the will; and charged 
hat the teſtator had cot ſurrendered all his copy- 
holds eftate to the uſe of the will, but ſome part ot 
only. And fuggeſted, that the teftator's whole 
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(n) Reg, lib, A. 1734. fol. 349. q | 
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- copyhold as were not ſurrendered; and thereſq 


ſupplied. The defendant; in his eroſs bill, inſiſt 
that there was more than ſufficient, excluding th 


„Gebe! and therefore vr _y I rrend: 
| ſhould not be ce. n re 


plaintiff in the original bill l in her ſecon 
anſwer to the croſs hill, confeſſed that the teſtatyr 
_ eftate, excluſive of the copyhold not ſurrendere 
was more than ſufficient; the Lord Chancellor refuſe 

- to ſupply that defect againſt the heir; and diſmiſii 
the original bill with coſts as to that point. TA 


232.0 10. 8. C. Heſlewood v. Pope. 3 P. Mill 1 


D caſes ſeems to be, viz.. that: where the real eſtate. genera 


chu: hs the ' purpoſe; otherwiſe it ſhall,] and the court u 
ſiupply the ſurrender ; but this is to he underſtood of the { 


render, is ſufficient to paſs the copyhold, where the def 
had only the egnitable intereſt ;: the ſurrender muſt be by tt 
perſon who, has the legal eftare3-and when there is ug le 
- eſtate in the party who has the «beneficial intereſt, that u 


' ngledew, ; 
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eſtate, real and perſonal, included ſuch parts of twiWaſon w 
r in he 
e had « 
d not 
e crol 
ith col 


inſiſted, that the defect of the ſurrender ſhould h 


cepyhold, which was hot ſurrendered, to pay allti 


Anott 
ed on 
e will 
he pla 
_— 
ſtator | 
zcondh 
ate to 
es, and 
ate: 
ACIeS, 2 
ſt and 
e plait 
reſulti 
ould b 
ate m 
the ex 
Ithout 


Both cauſes came to an Winnt Negele 100 if 


AFC. 


2 —_ 
LE 


b hes : 


»(n) Drake v. Beige, 1 P. „ l. 443. 2 Eg. Caſ.1 
Loombes v. Gibſon, 1 Bro. Cha. Rep. 273. the reſult of whit 


is deviſed for or charged by will, with the payment of det 
— hold lands which are not ſurrendered” t6 the dſe of th 
„do not paſs: thereby, if there be 'freehold ſufficient 


eſtate only, for a deviſe of a copyhold eſtate without a hi 


paſs by a will without a ſurrender. Car. v. Elliſon, 3 4 
74. Tufnall v. Page, 2 Aik. 37. Vide alſo. Challis v. Cab 
Prec. in Chanc, 407. in which caſe the Lord Chancellor woll 
not ſupply the defect of a ſurrender, where there was a fre 
hold eſtate, thou h the ſame was not ſufficient for the pf 
ment of de By Caf. Abr. 124. S. C. but in Harm 
1. 27. where one by will charges allls 
worldly eſtate tt is debrs, and dies ſeiſed of wearer aol 
copyhold eſtates, which he particularly diſpoſes of by wk 
the copyhold, thqugh not ſurrendered to the uſe of the wh 
were directed to be a plied to the e of the debts p" 
Faſſu with the freehold. 

reaſa 
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r in her ſecond anſwer to the croſs bill, though 
e had charged the contrary in her original bill, 
d not diſcloſed the truth in her firſt anſwer to 
e croſs bill, and therefore ſhould be puniſhed 
th coſts, | f 5 


Another point aroſe at the hearing, though not in- 


e will there was not a reſulting truſt for the heir? 
he plaintiff's counſel inſiſted, that here could be 
d reſulting truſt for the heir; firſt, becauſe the 
ae tator had given a legacy of 500/, to the heir. 
:condly, becauſe the teſtator had directed his real 
ate to be ſold for payment of his debts and lega- 
s, and had therefore conſidered it as a perſonal 
ate: (o) and after payment of his debts and le- 
cies, and ſubject to the ſame, had given all the 
tand reſidue of his perſonal eſtate to his executrix 
e plaintiff : but if it ſhould be conſtrued to be 
reſulting truſt for the heir, the teſtator's intent 
ould be utterly defeated: for, then the perſonal 
ate muſt be firſt applied in eaſe of the real ; and 
the executrix would have but a troubleſome affair, 
ithout any benefit or conſideration ; which could 
yer be the teſtator's intent: and in order to ſhew 
early that was the teſtator's intent, they inſiſted 
on giving parol evidence. 


Lord Chancellor If this was res integra, and I 


very unwilling to admit ſuch evidence : but as 1t 
been done, and particularly in the caſes of Doxey 
lus Doxey, (p) and Littlebury. verſus Buckley, 

| 2 Vern, 


1 


® 4 * 


wil 
vii (o) Cook v. Duckenficld, 2 Ath. 566; 568-9: 
) Rachfield v. Careleſs, 2 P. Will. 159. Duke of Rut- 


dy, Dutcheſe of Rutland, ibid. 210. Petit v. Smith, 1 P. 
il. 7. Lady Granville v. Dutcheſs of Beaufort, ibid. 114. 

| Batchelor 
I 
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fon whereof was; becauſe ſhe confeſſed the mat- | 


ed on inthe pleading; which was, Whether upon 


(80) 


as at liberty to follow my own opinion, I ſhould 


De Term. Pak. 1735. 

2 Vern. 677. I now admit it to be done. Thy 
was read a depoſition of a witneſs, who gave 
evidence of the teſtator's declarations, that 


plaintiff, after payment of his debts and legae 
ſhould have all the reſt of his eſtate. 


But the Lord Chancellor decreed upon the 
itſelf, independently upon the evidence, th 
here was () no reſulting truſt for the heir; andi 
the executrix ſhould have the whole reſidue, : 
the ſale of the eſtate, both of the money ariſing 
ſuch ſale, and of the perſonal eſtate. | 


Batchelor v. Searle, 2 Vern, 736. Hodgſon, and Caldad 
Hodgſon, ibid. 593. 1 v. Bencock, ibid. 594. Id 
v. Lake, 1 Wil. 313. Brafsridge v. WWoodroffe, 2 At. 
Ulrich v. Litchfield, : Ih. 373. Blinkhorn v. Feaſt, 2. 
28. Goodinge v. Goodinge, 1 Vg. 231. Hampſbire v. N 
2 Veſ. 216. Hodgſon v. Hitch, Prec. tu Chanc. 230. 4 
v Selwyn. poſt. 242. Bacon's 7 rafts, 99. Fonnereau v. I 
1 Bro. Cha. Rep. 474. 

) Coningham v, Melli, Prec. in Chanc. 31. Rogen 
 Rogere, poſt 268, and references: 


d the land 
at, except 


(r)3P. } 
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Caſe 21. 
' 13 May 
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— 
„ Ih 


Q 


ewiſe the farther ſum of 24,000). - amounting in — 
whole to 30,000). in the purchaſe of freehold and wit 
ds in poſſeſſion, which were to be ſettled upon A 
e Lord Lechmere himſelf for life, without im - to their 
2chment of waſte, remainder to truſtees and their — intale 
irs during the life of the Lord Lechmere, to pre- minder 
e contingent remainders, remainder for ſo much to the huſ- 
would amount to 8ool. per ann. to the Lady band, his 
cbmere, for her jointure, remainder of the whole * * 
the firſt and other ſons of the marriage in tail „ 
ale, remainder to the truſtees for five hundred A core. 
ars, for the raiſing a portion or portions for the nant, that 
zwehter or daughters of the marriage, remainder until the 
the Lord Lechmere, his heirs and aſſigns for ever: ry de 
t if there ſhould be no daughters, that the ſaid land, the 
m was to ceaſe for the benefit of the Lord Lech- intereſt to 
re, his heirs and aſſigns for ever. And the ſaid be paid to 


ord Lechmere farther covenanted, that until the theperſons 
who were 


d 30,000/. ſhould be laid out in lands asafore-, have the 
ich there ſhould be paid intereſt for the ſame after rents of 
rate of 5/. per cent. unto the perſons intitled to the lands 


erents and profits of the lands when purchaſed. 7 7:6 


The Lord Lechmere, after his marriage, purchaſed — 
eral eſtates in fee ſimple in poſſeſſion, but which — ſe- 
| veral 

tes, but never ſettled any, and died inteſtate ſans iſſue, leaving a conſi- 
rable real eſtate to deſcend to his heir at law. The heir may compel 
adminiſtratrix, the widow, to ĩnveſt this money in the purchaſe of lands; 
d the lands deſcended upon him will not go in ſatisfaction of the cove- 
it, except as to ſuch as were purchaſed after the covenaat. 
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603 Will. 1715. = 
I 2 a were 


ST 


verre never ſettled according to the covenant; 
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alſo ſeveral terms and reverſions, Sc. and in 


year 1727, died inteſtate and without iſſue, lea ?* 

4 conſiderable real eſtate, to the value of eie 

180, per ann. to deſcend upon the plaintiff, nn” th 

| nephew and heir at law. The Lady Lechmere ui 0 

out adminiſtration; and the plaintiff brought 72 

dill againſt her for an account ofthe Lord Lachnai C 
perſonal eſtate, and to have this covenant 

into execution; his remainder by the death of L Ads 

Lechmere without iflue now taking effect; as alſoſi © 4 

have ſome purchafes compleated, which wereleft lis 5 

compleat by the Lord Lechmere's death- bl 

The Lady Lecbnere infiſted by her anſwer, I. =" 

the plaintiff, being no way privy to any of the ci wn 


(82) 


ſiderations within this covenant, could not comp 
her to lay out the 30,0007. in the purchaſe of lad © *: 
for his benefit: but that if he could, the lands vi "1; 
Lord Lechmere had permitted to deſcend on h. 


being to the value of 1800. per aun. ought to flat 
taken in full ſatisfaction for all the benefit the phj N 
tiff could be intitled to as heir at law to the Ln * 
Lechmere, who deſigned theſe ſeveral purchaſes! * 6 
be ſettled according to the uſes ſpecified in the q — 
venant. | death, 
The cauſe was firſt heard at the Rolls, and the Pa 
decreed () for the heir at law, Mr. Lechmere, up 1 
1 08 
— h the far 
| 8 ally 1; 
(s) And for theſe reaſons ; firſt, for that the Lord lz 
mere was compellable in equity to lay out this 0,600). CICATET 
ſettle it agreeably to the articles; ſecondly, becauſe the ant by 
Lechmere living after the year within which time the f e's eſta 
chaſe was to be made and ſettled, had broken his cofennfgpugh ev 
thirdly, for that in conſequence thereof, the truſtees my 
have brought their bill, and compelled his Iordſhip in E 
life-time to make ſuch purchaſe and ſettlement ; fourth, 
that the truſtees not commencing their ſuit in equity, & "ent ma; 
law, ſhall got prejudice any perſon entitled to haye this - 8 
5 ad to ſe: 


„ 
5 | CEOS . 
dS & 
=» <# Y 4 - 


cific performance of this covenant ; and ſecondly, 


re not a ſatisfaction for this covenant, or any part 
4 Chancellor 7 


r. Pauncefort, Mr. Strange, Mr. Browne, and 
ers, argued for the plaintiff, That he could not 
his caſe be conſidered as a mere volunteer, but 
s in ſome ſort a purchaſer; according to Jentins 
d Kemiſb's caſe, Hardr. 395. Lev. 1 50, 237. But 

though he ſhquld be taken for. a volunteer, yet 
muſt prevail againſt an adminiſtratrix: and this 
ſerve the, intent of the Lord Lerbmere, who by 
covenant has ſaid, That his heirs at law ſhould 
e an intereſt in the land, and in the money until 
plation at the time of the Lord Lechmere's en- 
ng into this covenant, appears from the pro- 
on, that in caſe there ſhould be no daughters, 
term of five hundred years ſhould ceaſe for the 
nefit of him and his heirs. That wherever a man 
ers into a lawful engagement, and js prevented. 
death, or any other accident, from carrying his 
reement into execution, the court will look upon 
s performed. That the ſtrength of this rule ap- 
ured from the caſe of Swectapple verſus Bindon, 
ern. 536. where the huſband was decreed to ſtand 
the ſame condition as if the money had been 
ally laid out in land; although no rule of law 


nt by the curteſy but where he has reduced his 
's eſtate into poſſeſſion during her life. That 
bugh every tenant in fee has his heir in his power, 


— 


RR — 
* 


nent made ; fifth, in regard the land deſcended, and 
ch was under the value of what the Lord Lechmere was 
nd to ſettle, ſhall not be taken for or towards ſatisfaction 


the lands articled to be ſettled- 3 P. Will. 214. 
yet, 


82 


points; viz. That he was intitled to have a 
at the ſeveral eſtates which deſcended upon him 
it; and now coming on to be heard before the 


clearer, than that the huſband ſhall never be 


yet, if the anceſtor does nothing to diveſt the! 


neglect of the truſtees will not affect the caſe a 
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H 
tural right which his heir hath to fiicceed him, 
to have a ſpecific execution of his covenant, he | 
always prevail againſt the executor or admimiſtrn 
even when the covenant was merely voluntary; 
appears by the caſe of Holt verſus Holt, (i) 2 N 
322. the truſtees neglecting to compel the Ly 
Lechmere in his life-time to perform his covena 
cannot prejudice either party who is entitled to li 
it carried into execution: for; if ſo, the doctrime 
this court would be intirely overturned; and tri 
tees would become judges whether and how far Mr in 
ſhould be bound by their covenants : but by 
known rules of this court truſtees are bound to e 
cute the truſt in the manner the perſons that ima 
the conveyance have directed; and have no latiny 
of judgment left to them, to diſtinguiſh wheth 
the conveyance be made upon a valuable conſide 
tion or not? or, whether the perſons elaimingund 
the truſt be volunteers or purchaſers? If then th 


way or the other, the whole muſt depend upon th 
equity of the heir and adminiſtratrix. And tali 
the heir even but as a volunteer, yet he is ſhi 
volunteer as is greatly favoured both at law and nd w 
this court; and will always appear in a more 

vourable light than an executor or -admiiniſtratnr 
as appears from the ſeveral caſes of Kezrleby ver 


ä 3 _ CY 3 „„ 


2 * — 


) In which caſe the father of A. articled with a cine 
ter to pay him 10000. for the bnilding of an houſe upon l 
land, and the carpenter articled with the father to build 
houſe. The father died inteftate before the houſe was brit 
to be built, and the land on which the houſe was to be bu 
deſcended to the ſon and heir. Held, that the ſon nig 
eompel the widow and adminiſtratrix of the huſband, to ly 
out the 1000/. in building the houſe, although the ſon, i 
fought, and was allowed to take the benefit of this covenath 
did not entitle himſclf thereto by any manner of conſid 


ration, | 


— — , 


to hay 
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be ood, () 1 Vern. 298, 4 1. Knight verſus Atkins, 
n, ) 2 Vern. 20 Baden verſus Com. Pembroke. 2 Vern. 
(WS >. Lacey and Fairchild, 2 Vern. 101. Lingen and 


Y, (x) C. Ar, 175. and Vernon verſus (») 
77100, in the Houſe of Lords in 1732. and Kzn- 


jþ verlus Newman, (z) Fuly 1713. where a feme 


a ah REY —— * * — 


— 


/u) In this caſe it was agreed by marriage articles, that 
de wife having 15007, portion, the huſband ſhould add 
ool, more to itz and that the whole ſhould be depoſited in 
ruſtees hands, until a convenient purchaſe could be found 


jould be ſettled on the huſband and wife for their lives, 
ith remainder to their firſt, Sr. ſon in tail, remainder to 
heir daughters in tail, remainder to the right heirs of the 
uſband. Before the making of the purchaſe the huſband 
lied, leaving iſſue by his ſaid wife a daughter, who died 
bout- a month old. The wife adminiſtered ro the huſband 
nd daughter; and the heir of the huſband brought his bill 
b have the money laid out in the purchaſe of land to be 
tkd on the wife for life only, remainder to the plaintic® in 
; and though the then Lord Keeper North refuſed to make 
dccree for that purpoſe, and diſmiſſed the bill, but vithout 
olts, yet the party did not think to reſt there, but reheard 
ie cauſe before the Lord Chancellor Fefferies, who decreed 
or the heir, holding, that the money was bound by the 
articles, and ſhould be for the benefit of the heir, as the 
land would have gone, if purchaſed. 1 Vern. 299, 471. 

(w) Upon marriage articles 1500/. was the wife's portion, 
to which the huſband was to add 1500 the whole $000). 
o be inveſted in land and ſettled on the huſband for life, re- 
mainder to the wife for her jointure, remainder to the heirs 
of their two bodies, ſtapping ſhort there, and not expreſſing 


where the eſtate ſhould go afterwards. The huſband died 
pes without iſſue, upon which his collateral heir brought his bill 
u have the money laid out in the purchaſe of land to be 
un (ettled on the wife for life, remainder to the plaintiff in fee, 
heir at law to the huſband; And accordingiy the Lord 
bai rie decreed the whole money to the heirs of the huſband, 
nie © 2 preſumption that it was fo intended. 
0 U 


who 
babt, 
ode 
1h, 


(x) 1 P. Mill. 192. S. C. Prec in Chanc. 400. S. C. 

(y) 2 P. Will 594. 

(z) 1 P. Will. 234. 8. C. . 
being 


vr inveſting the ſame in land, which, when purchaſed, 
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being poſſeſſed - of 2009, the huſband before my, 
riage covenanted to join ſo much to her 200l. x 
would purchaſe 300. per ann. to be ſettled on then 
two, and the heirs of their bodies, remainder 9 
the huſband in fee; and until the ſettlement made 
the. 2007. to be taken as part of her ſeparate eſtate; 
and if no ſettlement made during the huſband's lit 
and ſhe ſurvived, then to remain to her; but ifh 
ſurvived, then to go to her brothers and ſiſters : th 
marriage took effect in 1688. and they had iflue; 
daughter; the wife died in 1711. before the hu 
band, no purchaſe having been made: upon a bi 
brought by the dapghter, ſhe had a decree again 
the brother and (a) ſiſter of her mother, thoug 
the money had not been laid out within the tim 

ovided by the articles; the court looking up 
the purchaſe as compleated. This caſe not only 
fully proves the right of the heir, but likewiſe tha 
he ſhall not loſe that right though any accident 
preventing the execution of agreements within the 
time prefixed. Here are no creditors, no want d 
aſſets, and conſequently no equity, to prevail againl 
the heir. They farther inſiſted, That if this cove: 
nant was to be carried into execution, it could na 
be done partially; but being equally binding as to 
all parties, all are equally intitled to the benefit d 
the execution: that therefore it could not be con- 
fined ſingly to the purchaſe of lands of 800. pr 
ann. for the Lady Lechmere's jointure ; but the whole 
muſt be carried through and limitted to the heir in 
the manner it would have been limited to the Lord 


* * * — 


— 


(a) This caſe ſeems to have been determined upon what 
was the intention of the parties to the articles; for they 
could not be preſumed to provide for the wife's brothers and 
ſiſters, before the daughter who was the iſſue of that mat- 
riage ; and therefore the court conſtrued the meaning of the 
articles to be, that if the wife died before her huſband, with 
out iſſue, then, but not otherwiſe, the money ſhould belong 
to the wife's brothers and ſiſters, from and after the death dl 


the huiband, 
Lechmert 


Mmainde 


mainde 


Ts brot 


ouph t 
Il the c. 


wy AS W 


is life. t 
covery 
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abmere cannot vary the execution of the articles; 
d the covenant being to lay out the whole ſum of 


ooo l. which is an entire covenant, cannot be re- 
ad rained to a covenant for purchaſe of lands of 8001, 
ate; ann. only for the Lady Lechmere's jointure. 
lie his method would be admitting the repreſentative 


contradict what the Lord Lechmere himſelf has 
id ſhould be land, and land for the benefit of his 
ir; which appears from the proviſion, that until 
ge lands purchaſed, intereſt at 5 J. per cent. ſhould 
paid to ſuch perſons as ſhould be intitled to the 
nts of theſe eſtates, Many of the caſes citcd were 
ot ſo ſtrong as the preſent one, being founded 
don voluntary agreements; which nevertheleſs have 
en carried into execution for the benefit of the 
ir againſt the executor : and inſiſted upon that 
Vernon (b) verſus Vernon, as a caſe in point, and 
o way diſtinguiſhable from the preſent ; the matter 
ſting upon the covenant 1n that caſe as well as in 
is; and the execution of that covenant decreed in 
vour of the heir againſt the wife, both in this 
burt and in the Houſe of Lords; notwithſtanding 
II the ſame objections made there in her behalf that 


7 an be made here for the defendant, 

0. To the ſecond point they argued, That the Lord 
T cbmere having not done any thing in his life-time 
ole # 

r 1 — — — — - — | 
ad (3) 2 P. l. 594. decreed firſt by Lord King, and after- 


ards in the Houſe of Lords, which caſe was this. A. co- 
manted on his marriage to lay out 7000 J. in land, and 
tle it on himſelf for life, remainder to his wife for life, 
mainder to the firſt, Qc. ſon of the marriage in tail male, 
mainder to the heir male of the body of 4. remainder to 
I's brother for life, remainder to his firſt, c. ſon. Now 
ough this remainder ſeemed merely voluntary, and out of 
| the conſiderations of the marriage ſettlement, and though 
„ as Was there urged, had the land been ſettled by him in 
s life-time, might have barred the brother by a common 
covery, yet on 4's leaving only a daughter, equally com- 
led a ſpecific performance of the covenant. 

| to 


mere himſelf, had he been alive. The Lady 
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and yet this was held to be no ſatisfaQtion, 
were not aſſets to pay debts. And there it is laid down u 
rule, that where a legacy has been decreed to go in ia 
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to ſhew his intent that theſe late purchaſes ſhould 


in ſatisfaction of his covenant, in part or in 


whole, no ſuppoſed intent could prevail againſt 


heir for the adminiſtratrix, ſhe not having ſo g 


an equity as he; eſpecially ſeeing that ſuppoſi 


Saville yerſus Saville, where the only difference 
between a deſcent of lands in fee, which by the 


tlement were to be a ſatisfaction ; and that wh 


happened, of a deſcent of lands in tail of ec 


value, of which the daughters might, by levying 
fine, have made themſelves tenants in fee; and xt 


held there not to be a ſatisfaction; beeauſe the 


tent was, that the fee ſimple lands ſhould deſce 


In the preſent caſe it does not appear that the inte 
was, that thoſe fee ſimple lands ſhould go in fat 
faction: for, if he had ſo intended, he would ha 
acquainted the truſtees with his deſign of perfor 
haſes : 


ing ſo much of his contract by theſe purc 


as no intent appears, it is no more than if the Li 
Lechmere had given a bond to his heir, and h 


Sham... Att * . * 1 * 


may be, as well one way as the other. That 
caſes of ſatisfaction depend upon the partic 
circumſtances of each caſe, appears from the aj 
of Daffeld verſus Smith, and Goodfellow (c) ven 
Burkett, 2 Vern. 258, 298. and alſo from the inte 
of the partics; as is moſt manifeſt from that 
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4) B. 
flervatio! 
(e) A. 
qu⸗ 
king no 
r her lif 
xes. I 
| that { 
med in 
de annuit 


on of th 


(e) In this caſe a man on the marriage of his daught 
gave a bond to her huſband for part of her portion, alt 


which by his will he gave her land of much prone 4 


faction of a debt, it muſt have been . upon { 


evidence, or at leaſt upon a ſtrong preſumption that the x 


tator did ſo intend it. | 
However this caſe might be determined on another] 
ciple, viz. that money and land being of a quite differ 


rature, the one ſhall never be taken as a ſatisfaction fort 


other. Vide 2 P. Mill. 227 note (E) Chaplin v. Chaplin, i 


247. 


though the 


afters v. 
uthbert v. 
il, 343 
Wm, I Ve 
Robins | 
leather v. 
led, 12 
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(f) 24 
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( which caſe it cannot be pretended, that the deſcent 
ould have been a ſatisfaction for the bond, or that 
þ eadminiſtrattix could have defeaded herſelf againſt 
oli demand by ſuch an argument. So if he had 
ted 10001. to his next of kin, the diſtributive 
are would never have been taken as a ſatisfaction 
br the debt. A leſs (d) thing cannot go in fatis- 
tion for a greater; as in Ans and (e) Webb's 
aſe, 2 Vern. 478. But an equivalent muſt be given, 


at Which mult appear to have been intended as a ſatis- 
e ion. And in that of () Eafftwood verſus Vink, 
e. 1732. it was held that a deviſe, which was to 


vio in ſatisfaction, muſt be of the ſame nature as the 
ing for which it was to be an equivalent; and 
erefore held there that money could not go in ſa- 


eg ) Blandy v. Widmore, 1 P. Will. 324. and the caſes and 
nde ervations contained in note 1. 
(:) A. gives a bond to B. her ſervant to pay her 20 J. per 
quarterly, for her life, free from taxes; and by will, 
king no notice of the bond deviſed to her 20 J. per annum, 
r her life, payable half yearly, but not ſaid to be free from 
xes. Laer 4 he annuity deviſed not ſo beneficial, 
that ſecured by bond; that which is leſs not to be pre- 
med in ſatis faction of that which is greater; and deereed 
je annuity additional, and not as given in lieu or fatisfac- 
on of the bond. Vide alſo Duffield v. Smith, 2 Fern. 258. 
afers v. Maſters, 1 P. Will. 423, Chanc. Caſes, ibid. 408. 
uthbert v. Peacocke, 1 Salk. 155. Thomas v. Bennet, 2 P. 
ill. 343. Cromptm v. Sale, ibid. 553. Graham v. Gra- 
m, 1 Veſ. 262. Nicholes v.  Fudſon, 2 4th. 300. 2 
, and Cope, ibid. 491. Clark v. Sewell, 3 4th. 96. 
n uber v. Rider, 1 Ath. 426. Haynes v. Mico, 1 Bro. Cha.. 
| fh. 2 Ern v. Falle, 1 Bro. Cha Rep. 295 De- 
anal, (reported by Mr. Finch, in a note upon the 
be e ** v. Dawſon, in his ING in Chanc. 
240), at the Rolls Michaelmas 1785. Ki v. Morgan, 
Bro. Cha, Rep. 63. F 


(f) 2 P. Will. 616. S. C. Chaplin v. Chaplin 3 P. Will. 
.. Barret v. Beckford, 1 Vef. 521. Grave v. Earl of 
Murg, 1 Bro. Cha. Rep. 425. 3 

tisfaction 


en permitted theſe lands to deſcend upon him; 
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(86) 


(87) 


che Lord Lechmere ſhould make prirchaſes, and i 
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A for land, nor copyhold for freehold, (j 
How then according to thele rules, .can ſeveral 
theſe purchaſes be called a ſatisfaction? There g 
terms, reverſions, Sc. which are not only leß 
value, but from their nature cannot be limited 
cording to the uſes intended by the covenant, whid 
was to purchaſe freehold lands, and lands in poſt 
ſion ; and it is therefore very ſtrange to think t 


nſcie! 
nſcier 
ich C 


tend them to go in ſatisfaction of his covena 
which he very well knew, could not from tha 
nature or their value anſwer any deſcription of the 
he had agreed to purchaſe : ſuch a conſtrufti 
beſides its abſurdity, would go in direct contrad 


tion to the well known maxim, that an heir is en 5 
to be diſinherited by a conſtructive, but a neceſlanil veſted 
implication only. ereup 
ere 11 
Mr. Attorney General, Mi. Solicitor Gard c, the 
— and Mr. Fazakerly argued for the deſe his diff 
dant, that the conſideration, upon which this nus 0 
venant was made, extended no farther than to i appea 
Lady Lechmere and the children of the marri: urities 
but not at all to the heir; who therefore could ſertlec 
looked upon but as a mere volunteer, and as ſuurities 
had no claim to any equity. That the naming Md call 
heirs in the covenant, was only to ſhew what ſhoui d it ur 
become of the land when the other ſimitations ſhoui ted u; 
be ſpent : and the proviſion, that the intereſt ſbouiſ rds m: 
be paid to ſuch as ſhould be entitled to the rei his wi 
and profits of the eſtate, was no more than whaFphew 
muſt have been if it had not been inſerted; and ained 
fall within the rules of expreſſio eorum, Ac. That i time « 
was neceſſary to explain for what purpoſe che fire old be 
hundred years term was raiſed ; and to e tu er that 
in caſe of failure of daughters, it ſhould fink in te und. 
inheritance, in order to prevent its becoming gi repre 


aſſets; which it muſt otherwiſe have done. Il 
there was a great difference between a limitation! 
the heirs of the body, and a general remainder® 
one and his heirs; the heir being! in the former ro 


(s) nr, 


- 


a 
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ger the immediate contemplation of the parties, 
t not ſo in the latter. And that this court con- 
lers even a covenant but as nudum pactum in the 
ſe of volunteers; for, though it be a court of 
nſcience, yet that is only to aid ſuch as are in 
nſcience intitled to a performance of the covenant; 
ich cannot be ſaid of a volunteer, unleſs he, by 
me particular circumſtances, takes himſelf out of 
general rule. Then as to the nature of the obli- 
tion, here are no truſtees appointed, but the 
ole reſts ſingly upon the Lord Lechmere's cove- 
nt: which is but a perſonal lien, and muſt fail 
enever he himſelf becomes intitled to the bene- 
of what was to be performed by that obligation. 
e rule that <what is covenanted to be done is looked 
m as done, holds only in caſes where ſomewhat 
veſted either in truſtees, or ſome other manner, 

ereupon the covenant may be a lien; but not 
pere it is a mere perſonal obligation, as in this 
ſe, the whole remaining inthe perſons own hands. 
his difference appears from the caſe of (g) Lingen 
rſus Sowray, Eq. Caf. Abr. 175. where there was, 
appears by the decretal order, an aſſignment of 
urities to truſtees to be laid out in land, and to 
ſettled; the truſtees did not actually receive the 
urities; but ſometime after the marriage the huſ- 
nd called in part of the money himſelf, and ſet- 
d it upon the ſame perſons as it was to have been 
led upon by the marriage ſettlement : he after- 
rds made his will, and deviſed his perſonal eſtate 
his wife, againſt whom a bill was brought by the 
phew as heir at law; and it appearing that 7001. 

ained upon the ſame ſecurities at his death as at 
time of ſettlement, 1t was decreed, that the 7001. 
buld be looked upon as land; but that the other 
t that was actually taken out by him ſhould not be 
und, And the court would not in that eaſe admit 


— — — — = _ — 
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(s) P. ii 172, S. C. Nec. in Chanc. 400, S. C. 
anceſtor 


repreſentative of the covenant or to ſay that his 
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anceſtor had broke his covenant. The like 6 
tinction in the caſe of Chaplin verſus Herner, (U 
March, 1718. at the Rolls; and in that of Chi 
ter verſus Bickerftaff, (i) 2 Vern. 295, It is ha 
that though money ſhall in many caſes be conſider 
as land, when bound by articles in order to a py 
chaſe made; yet whilſt it remains ſtill money, 
{hall be deemed part of the perſonal eſtate of ſud 
perſon who might have aliened the land in caſe 
| purchaſe had been made. And in the caſes of th 

Counteſs of Warwict and Edwards, Knight verlg 


—_— — — 
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(5) 1A Will. 482. 8. C. where money was . covenant 
to be laid out in the purchaſe of lands and to be ſettled on 4 
in fee, and A. himſelf having afterwards received pan 
this money, held to be a good payment, and not to be rep 
by 4's executor to his heir; but 4's heir was decreed to 
entitled to the remainder of the money not received by 4. 


(i) Where, upon Sir Fobn Chicheſter marrying the daugh 
ter of Sir Charles Bickerſlaff, Sir Charles  articled to py 
I5ocol. as part of his daughter's portion, which, 
with 15001. more to be advanced by Sir John Chic bgler, vs 
within three years after the marriage, to be inveſted in land 
and ſettled on Sir Fohn Chichefler for life, remainder to hy 
intended wife for life, remainder to their firft, £7. fon n 
tale male, remainder to the daughter in tail, remainder u 
the right heirs of Sir John, the huſband within a yea 
after the marriage, and his lady, both fell ill of the fu 
pox, the wife died firſt, and three days after Sir Fohn dit 
without iſſue, having made his will, and appointed his fiſtr 
Frances Chichefler, his reſiduary legatee. Sir Arthur (= 
chefler, the brother and heir, brought his bill, claiming i 
money thus agreed to be laid ont in land, the remainder 
fee whereof, in caſe of failure of iſſue of the marriage, 
to go to the heir of the deceaſed huſband. Sed per curun; 
this money which would have been land, as to the iſſue & 
the marriage, yet now the huſband and wife are dead uitha 
iſſue, is, turned into money again, and under the power d 
the huſband, to diſpoſe of it as he pleaſed. It ſhould hare 
gone to his adminiſtrator, had there been no will, a fortmn 
will it, in the preſent caſe, go to his reſiduary legatee. Vi 


inſra, p. go, note (a) | 
JL note (a . wr 
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tins, Lancey (t) verſus Fairchild, and 


ſus Bindon, 2 Vern. 20, 101, 536. the ſums were 
propriated, and ſtanding out in truſtees hands; 
d ſo not like this caſe. And in that of Knight, 
rſus Atkins, the plaintiff was both heir and exe- 
tor; as appears in 2 Chan. Rep. 400. Indeed the 
of Vernon and Vernon, in the Houſe of Lords, 
32, reſted upon a bare covenant; but there was 
expreſs proviſion that the brother. ſhould havethe 
nefit of the covenant, there. being an expreſs 
tate limited to him, upon which he might have 
d remedy againſt Mr. Vernon himſelf in his life- 
e: but it cannot be pretended that the plaintiff 
uld in this caſe have had any remedy againſt the 
ord Lechmere in his life-time; Lord Lechmere could 
ve limited the remainder to any other of his re- 
tions, in bar of his heir at law. In the caſe of 
am and Cann, 1 Vern. 480. the court refuſed com- 
ing the executrix to lay out the money in a pur- 
aſe of lands whereof the huſband would, by the 
icles, have been tenant in tail. The objection, 
t the covenant was entire, and conſequently could 
t be partially executed, was endeavoured to be 
ſwered, by ſaying, that the Lady Lechmere did 
dt come here to have the covenant carried into exe- 
tion: but was ready to wave all the pretenſions 
e had under this covenant, unleſs the court ſhould 
ink the heir intitled to have it carried into execu- 
dn: and concluded this point by ſaying, The 
ir was as much a ſtranger to this covenant as the 
tural daughter was held to be to the covenant 
farther aſſurance in Foreſaker's and Robinſon's 
le, Eq. Caf. Abr. 123. and that the Lord Lech- 
e having lived ſeveral years after his entering into 


(t) In this caſe, money by marriage articles was to be 
L out in land, and ſettled on the huſband and wife and their 
* remainder to the heirs of the wife; the wife died in the 
ume of the huſband ; and decreed for the heir of the wife 
anſt her adminiſtrator, : 
this 
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this covenant, and having never carried it into g 
ecution ; this long ſurceaſing was to be taken y 
change in his intention; and conſequently the jy 
not intitled to a performance. 


As to the ſecond point they argued, that if 
heir was intitled to have a ſpecific performance 
this covenant, the deſcent of lands to the value 
above 30, ooo. which he took from the Lord Ly 
mere, muſt be looked upon as a ſatisfaction. Th 
wherever a thing is to be done either upon a cond 

tion, or within a time certain, yet if a recompen 
can be made which agrees in ſubſtance, though pe 
haps not in every formal circumſtance, ſuch an 
compence ſhall be good, and ſhall go in ſatisfadi 
of the thing covenanted to be done. In the cak 
Wilcox and Wilcox, 2 Vern. 5 58. the deſcent of la 
of the ſame value was held a fatisfaftion ; 
that caſe the ſon was a purchaſer ; which the hei 
not in the preſent caſe ; and in that of Blandy ver 
Widmore, (1) 2 Vern. 709. the huſband having con 
nanted to leave his wife 6201. at his death, and qui 
inteſtate, whereupon her diſtributive ſhare came. 
10001, this was held to be a ſatisfaction; and in d 
of portions, they are held to be ſatisfied either by 
deviſe; or where given by will, are likewiſe held 
be ſatisfied by a gift in the party's life-time, thoꝶ 
the will does not take effect till his death, 

Lord Chancellor. The firſt queſtion is, Whetit 
the plaintiff, the heir at law to the lord Lechmere, 
intitled to a ſpecific performance of this goyenalt 
It has been conſidered by the plaintiff's counſel! 
an argument of the lord Lechmere, and an intent 
him to lay out this whole ſum of 30,0001. in lai 
at all events; on the other hand, the defendan 
counſel have inſiſted, that the deſign went no tar 


than the providing for the lady Lechmere, and 


8 
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wie of the marriage. The intent ſeems to me to be, 


at the 30,000). ſhould, at all events, be laid out in 
d; the produce whereof was to be ſecured to the 
we of the matriage, who in this caſe muſt have 
ken as purchaſers: but as to the remainder in fee, 
do not think that the _— upon the Lord 
abmere either as a purchaſer of it or not, will vary 
ecaſe; ſince, had the covenant been ſilent, the 
-mainder muſt have returned to the perſon from 
hom the eſtate moved: and I think ir quite the 
me whether he 1s conſidered as a purchaſer, or as 
yolunteer ; the diſpute not being between the heir 
d a third perſon, but between the two repreſenta- 
ves of the Lord Lechmere, the one of his real, the 
ther of his perſonal eſtate ; the heir's being but a 
olunteer in regard to his anceſtor, will not exclude 
im from the aid of this court. But, though the 
veſtion is between two volunteers, the court will 
termine which way the right is, and decree ac- 
ordingly. We muſt therefore ſee whether the 
0,000). is, upon this covenant, to be looked upon 
real or perſonal eſtate ? 


It ſeems to be allowed on both ſides, that had the 
oney been depoſited in truſtees hands, it muſt have 
teen looked upon as a real eſtate, and the heir intit- 
to the benefit of it. This, I ſay, ſeems to be 
ranted ; and no authority againſt it, but what has 
teen collected from the caſe (n) of Chicheſter verſus 
Picker ſtaff, 2 Vern 295. It is probable that in that 
aſe the court went upon ſome reaſon which induced 
tto think that Sir John Chicheſter looked upon that 


— 


(n) With reſpect to this caſe, it is remarkable, that the 
ie died within three years after the marriage, during 
hich period the purchaſe was to be made; ſo that the time 

not come within which the money was to be laid out, 
ad till then it continued money; or poſſibly, the court had 
one evidence to induce them to believe Sir Fohn Chicheſter 
Jooked on the money as perſonal eſtate . Vid. ante 88. alſo 
M 6. 3 P. Will. 221. 


money 
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money as perſonal eſtate; for, otherwiſe the authaj 
ty of that caſe is not to be maintained; being d 
trary to all the former reſolutions, and to a late q 
in the Houſe of Lords, by which Lam bound, w 
that of the Counteſs of Marwicł verſus Edward, 
where the money was decreed to go as land, thou 
to a collateral heir, who was not within the conſide 
tions of the ſettlement: ſo that it is now a ſetih 
point, that where the ſecurities are appropriated, t 
money ſhall go as land, not only to the iſſue off 
marriage, but-hikewiſe to a collateral heir or ge 
remainder-man; unleſs there appears ſome varia 
in the parties intent. And indeed it is very real 
able that it ſhould be ſo; for, otherwiſe the negl 
of truſtees, or any other accident, might overthn 
all men's agreements and contracts entered into u 
the beſt and moſt valuable conſiderations. Bu 
has been objected, that this caſe differs from 
thoſe; for, that the money was never depoſited, 
remained in the Lord Lechmere's own hands; a 
that he only was the debtor. So now the queſt 
is, Whether this will make any difference ? 
heir can no more be looked upon a creditor again 
his anceſtor, than he can be looked upon as a pu 
chaſer under him; he takes with the ſeveral bu 
dens that his anceſtor lays upon him. And as, 
the one hand, the Lord Lechmere bound himſelf! 
his covenant, to lay out this ſum of 30,0001. in lan 
he, on the other, acquired a right to an eſtate f 
life, and to a remainder in fee, which by his deat 
are now ſevered, and the remainder only delcend 


= 6 
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(2) 2 P. Pill. 271. S. C. In this caſe money was 
ticled to be laid out in land and ſettled on the huſband 4 
wife, and the iſſue of the marriage, remainder to the heirs | 
the huſband, There was iſſue, but ſuch iſſue died vit 
iſſue before the money was laid out; and © decreed, hat lt 
money was to be looked upon as land, and ſhould go to 
heir, and which decree was afterwards affirmed in the Hon 
of Lords, Ps | 


# #4 ns 
hs N 
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won the heir. If a man articles for a purchaſe, and 
nds himſelf, his heirs, executors and adminiſtra- 
"rs, he may as well be called, in that caſe, both 
ovenantor and covenantee, as in the preſent one; 
ut yet the heir is intitled to have the purchaſe 
ompleted, and may compel the executor to do it ; 
hecauſe their rights are different; as appears from 
he caſe of Holt verſus Holt, (o) 2 Vern. 322. And 
wherever a man's deſign appears to turn his perſonal 
ſtate into land, this gives his heir an advantage 
rhich this court will never take from him. None 
of the caſes cited warrant this preſent diſtinction 
at is endeavoured at; and in reaſon, I am ſure, 
ere is nothing to warrant it; the intent and agree- 
ment of the prties being the ſame in both cates; 
hich if effectual in one caſe. I cannot ſee why it 
ould not be ſo in the other. The only caſe, from 
which any thing like this diſtinction can be collect- 
ed, is that of Lingen and Sowray; (p) but I am no 
ways ſatisfied ,that that caſe was reſolved upon that 
reaſon ; for, in that caſe, the huſband had altered the 
truſt, and the limitations of it. Beſides, in thac 
caſe nobody had any infereſt in it but he and his 
wite; and the court, as appears by the decree, laid 
great ſtreſs upon the change of his intent, appearing 
by changing the truſt : but here no change appear- 
ing, the intent remains as it was at the time of the 
covenant entered into; and conſequently a very 
wide difference between the two caſes. In the caſe 
Chaplin verſus Horner, (q) the huſband alone was 
to have the benefit of the articles; and therefore not 
at all like the preſent caſe. I therefore think that 
this caſe falls within the common known rule, bat 
money articled to be laid out in land is to be looked upon 
a land. The Lord Lechmere was bound at the 
ume of his death to lay out this money in land; by 


OT 
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(o) Ante 83. 

(p) Ante 87. | 
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which he gained a right to an eſtate for life, wit 


_ remainder in ſee; and the eſtate for life being & 


termined by the death, the right which he had toy 
remainder deſcends upon his heir; and as it com 


by his death, nothing that has been done by the Lai 
Lechmere, either as to the waiver of her jointure, f 


any think elſe, can alter or defeat that right. 
| deed to ſuppoſe it, would be abſurd. - _ 


The caſes ſatisfaction are generally b 
debtor and creditor ; and the heir is no credim 
but only ſtands in his anceſtor's place. One ruled 
ſatisfaction is, that it depends upon the intent of th 
party; and that which way ſoever the intent is, tha 
But this 1s to he underſtool 
with ſome reſtriftions ; as, that the thing intendel 
for a ſatisfaction be of the fame kind, or a greate 
thing in ſatisfaction of a leſſer: (7) for, if otherwik, 
this court will compel a man to be juſt before he 
generovs ; and fo will decree both. But theſe queſ 
tionz3arc no way material in this caſe, which tum 
entirely upon my Lord Lechmere's intent at the time 
of theſe purchaſes made. Thoſe made before the 
covenant can never have been deſigned to go in pet- 
formance of the ſubſequent covenant, his intent be- 
ing clear, that the whole ſum of 30, oool. ſhould be 
laid out from the time of the covenant, Then there 
are terms, with covenants to purchaſe the fee; bu 
terms are not deſcendible to the heir, and fo nol 
tisfaction. The like ofreverſions ; efpecially ſering 
the lives did not fall in during the Lord Lechmert's 
own life. But as to the purchafes of lands in it 
ſimple in poſſeſſion, it is to be conſidered, that thee 
was no obligation upon the Lord Lechmere to lay ou 
the whole ſum at one time. Now here are landsln 
poſſeſſion, lands of inheritance, purchaſed ; which 
though not purchaſed with the privity of truſtees 
yet it was natural for the Lord Lechmere to ſuppoſe 
that the truſtees would not diſſent from thoſe pu- 


— 


(7) 4nte$6. the caſes cited in Notes d and e. 
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chaſes, being entirely reaſonable ; the deſign of in- 
ſerting truſtees being not to prevent proper, but im- 

r purchaſes : and though they were not pur- 
chaſed within the year, yet nobody ſuffered by it; 
and ſo this circumſtance cannot vary the intent of 
the party in a court of equity. The intent was, that 
as ſoon as the whole was laid out, it ſhould be ſettled 
together; and not to make half a ſcore of ſettlements, 
In the caſe of Wilcox and Wilcox, (5) 2 Vern. 558. 
the covenant was not perfected ; nothing done to- 
wards it ſtrictly, but ſome ſteps taken by the anceſtor 
which ſeemed to be intended that way: and it is as 
reaſonable to ſuppore theſe purchaſes to have been 
intended to ſatisfy this covenant in the preſent caſe, 
a8 it was to ſuppoſe it ſo in that. And ſo varied the 
decree as to this point only, viz. as to the fee 
wi ſimple lands in poſſeſſion purchaſed ſince the cove- 
nant. (2) 


turn: — | | — 


. In this caſe a man upon his marriage covenanted to 
e the pong lands of 200l. per. ann. and to ſettle them on him- 


per- {elf for life, rem»iader ro his wife for life, for her jointure, 
t be- remainder to his firſt fon in tail male, remainder to his 
1d be BY daughters in tail; and the father purchaſed lands of 200ʃ. 

fer ann, after which he made no ſettlement, but permitted 


them to deſcend. Whereupon this was decreed to be a fa. 
tisfaction of the covenant The book takes notice, that the 
lands were worth 300/. per ann. which imports, that they 
were jult of that value; and this plainly ſhews, that the lande 
wert bonght with an intention to ſatisfy the covenants, and 
the eldeit fon could not complain, when he had his 200ʃ. 


n fee er ann. ſtom his father, that it was another eſtate than what 
there ru covenanted to be ſertled npon him, viz. that it was a fee- 
y out RY fple inftead of an intail. | 
dxin Vide S. P. Tooke v. Haſtings, 2 Vern. 97. Roundell v. 
hich Breary, 2 Vern. 482. Deacon v. Smith, 3 Atk. 322 Attorney 
1 Gmeral v. Whorwood, 1 Veſ. 5 40. Sowdon v. Sowdon, re- 
tees I ported by Mr. Cox in his note upon Lechmere v. Earl Car- 
pole 4% 3 P. Will. 228.) at the Rolls, Feb. 3, 17851 

pur- Allo Pultney v. Earl of Darlington, 1 Bro. Cha. Rep. 


223. in which all the caſes upoa this ſubject were very fully 
conſidered. | 


% His Lordſhip declared that the late Lord Lech- 
ars covenant in his (marriage articles to inveſt — 
um 


* 
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ſum of 30,000/. in the purchaſe of freehold meſſuapy, 
Oc. of an eſtate of inheritance in fee ſimple in yu 
ſeſſion, to be ſettled to the uſes therein mentioned, ought 9 
be performed ; and did order the ſame accordingly. Andy 
appearing that the ſaid Lord Lechmere, after the faid article, 
and after his marriage, purchaſed ſome meſſuageF and land 
for 490l. and other lands for 7100. making iò the whole 
the ſum of 7594/. his Lordſhip declared that the fan 
ought to be applied towards performance of the ſaid con 
nant; and that the ſam of 2210. 65 being the reſidue 
the ſaid 30,000/. over and above the ſaid ſum of 78 
invelted in the ſaid purchaſes, ought to be raiſed out of the 
perſonal eſtate of the ſaid Lord Lechmere, and inveſted in the 
purchaſe of freehold meſſuages, &. to be ſettled to ſuch of 
the uſes contained in the ſaid marriage articles, as are (i 
ſubſiſting. And it was further ordered, that the lands before 
mentioned to have been purchaſed by the late Lord Lechmen, 
and ſuch other lands as ſhall be purchaſed. with the fail 
22 10l. 6s, be conveyed- to the uſes following, vis. As t 
ſuch and ſp much of the lands, Sc. as ſhall amount to and be 
of the clear yearly value of 800. to the uſe of the ſaid Lady 
Lechmer for her life, for her jointute, and in lieu of he 
dower; and after her deceaſe, to the uſe of the ' plaintif 
Edmund Lechmere, and his heirs. And that the reſidue d 
the ſaid eſtates be conveyed to the uſe of the ſaid plaintiff 
Edmund Lechmere and his heirs. And # was further ordered 
that the maſter do compute intereſt at .4/, per cent. per am 
for the ſaid ſum of 22 0ʃ. 6s. from the death of the ſaid Lorl 
Lechmere ; and that the ſaid ſum of 8o0/. per anmum, to bt 
aid thereout, to, or retained by the ſaid Lady Zechmere, i 
faifadion of the arrears of her jointure of 8oo/. a-yeat 
that the ſurplus intereſt over and above the ſaid B8ool. ae 
be paid to the ſaid plaintiff Zdmund Zechmere; and that-the 
growing intcreſt of the ſaid 22101. 6s, be applied in like 
manner, until the ſame is inveſted in the purchaſe of kn 
as before directed. And the Lady Lechmere was directed (0 
account for the perſonal eſtate of Lord zechmere ; and il 
parties to be paid their coſts out of the perſonal eſtate d 
Lord Lechmere, to be taxed by the maſter. Reg. Lib. An 
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Jun verſus Fellows. 8 0 8 
Fh ; 325 „ 16 und 17 

a private act of parliament, 13 Will. 3, intit- May. 

led, An alt for enabling Stephen Jermyn to make Where 


there is a 


4 
E 
via for” bis younger Children, and for tbe ad- mf 
vancement of bis elde ſon, it was enacted, that the money 
um of 37 5of. remaining in the chamber of London, provided 
nd the intereſt thereof, ſhould be veſted in truſtees for youn, 
amed in the act, upon traft that they ſhould, by fle. * 
nd with the conſent of the ſaid Stephen Jermyn, the fee 0 
ather, in his life-time, by any writing under his younger 
and, teſtified in the preſence of two or more wit- becomes 
peſſes, diſpoſe of the ſaid ſum unto and among Ste- eldeſt, he 
phen Jermyn the ſon, Martha and Catherine Fermyn, TONY 
daughters of Stephen Jermyn the father) and the ſur- this ts 
wors and ſurvivor of them, and ſuch other child ney ; but 
ind children as the ſaid S/ephen Jermyn the father, where the 
ſhould hereafter have, in ſuch manner, proportion 2227 

: s a was, by a 
and proportions, and at ſuch time and times as the prirate act 
Jad Stephen Jermyn the father, by his laſt will in of parlia- 
ing, or other deed under his hand and ſeal, teſ- ment, to 
tified by two or more witneſſes, ſhould limit and ap- be ap- 
point; and in default of ſuch appointment, or for fo 1 


\ ed . A. 
much of the.fa1d 37 50. whereof no appointment Band C. 


year, f 

rea, Poult be made, then unto and amongſt ſuch and fo naming 

— many of the ſaid Stephen Jermyn the ſon, Martha and them) 5 
and Al 


Catverinz, and the ſurvivors and ſurvivor of them, r 
and ſuch other child and children as the ſaid Stephen eee, 
Jermn, the father, ſhould hereafter have, and ſhould eldeſt, he 
not be proyided for out of any part of the 37 Fol. is capable 
ſhare and ſhare alike ; and in caſe any ofthem died of an ap- 
before twenty-one or marriage, then his or their Pi e 


N N in his fa 
ſhare to go to the ſurvivor or ſurvivors. your 


At the time of this act made, Stephen Jermyn had 
ve children; John his eldeſt ſon, Stephen his ſecond 
lon, Mary, Martha, and Catherine: Mary was pro- 
vided for before the act paſſed, upon her marriage, 
and ſo recited in the act; John died ſoon after the 
act paſſed, under age and without iſſue, in his fa- 

| tuci's 
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;ther's life-time ; whereupon Stephen the ſecond { 
became intitled to the proviſion made for the eld 
ſon; Martha, upon her marriage, had 10gol, 

pointed to be paid her by the father, in full of i 
ſhare of the laid 37 50l. and Catherine married t 
defendant Fellows, and died after having atrain 
her age of twenty-one ; (no part of the 37x 
having been appointed to her) and left ſeveral ch 
dren ; after her death, upon the 23d of June 17% 
Stephen Jermyn, the father, by deed. duly execute 
directed the truſtees to pay the remaining 2700/1 


his ſon Szephen Fermyn, his executors andadmuniſt 


tors, and died ſoon after; then died Stephen the { 

leaving iſſue the plaintiff who claimed under th 
appointment made to his father : the defendant in 
ſiſted, that S/aphen becoming eldeſt fon by his bm 
ther John's death, became intitled to the proviſi 

made for the eldeſt ſon; and ceaſing to be a young 
child, became thereby incapable of taking by for 
of the appointment; and ſo he being diſabled, an 
Martha having been fully provided for out of tiy 
3750]. the remaining 2700/. belonged to him g 
adminiſtrator of his late wife; it being a part ng 
appointed according to the direction of the aft 
The queſtion was, Whether this appointment 1 
Stephen Jermyn the ſon, being eldeſt ſon at the tim 
of the appointment made, was a good appointmen 
within the meaning of this act 


Lord Chancellor. It is clear from the words d 
this act, that the legiſlature intended to provide i 
Stephen, Martha, and Catherine, and for any othe 


* 


younger children which Stephen Jermyn, the father 


ſhould have; and without doubt, Stephen was 4 
that time conſidered as a younger child. The 
ther, purſuant to his power, made an appointmet 
to Martha and her huſband of rogof. which wa 
accepted by them in full of Martha's ſhare ; ſo thi 
ſhe is quite out of the caſe. And the only queſto 
is, Whether the appointment to Stephen the ſon a 


the remaining 2700, be a good appointment 10 


And the intent of the act has been much relied on; 
| it has been compared to marriage ſettlements; 
hen younger children are ſo called in oppoſition to 
im who takes the eſtate; although that, in the 
itly grammatical ſenſe, the ſecond born can never 


called the eldeſt The caſe of Chadwick verſus 
Duleman, (u) 2 Vern. 528. was much ſtronger. For, 


ent made, and yet it was brought back again ſeven 
ears after. That caſe aroſe upon a ſettlement; this 
riſes upon an act of parliament, in which the intent 
all prevail againſt the very words; but then that 
tent muſt be plain and clear: now Stephen 1s in- 


d called a younger child (w) in the preamble ; 


— — 
»— 


(u) In that caſe A. by per gon ogy" was tenant for 
e remainder to truſtees to raiſe 4000 l. for younger chil- 
s portions, as A, ſhould appoint ; remainder to his firſt, 
, ſons in tail. A. appoints the 4opol. among his younger 
ildren, and particularly 26001. thereof to B. his ſecond 
. The eldeft ſon dies fx years afterwards, whereby B. 
ne eldeſt ſon, and entitled to the whole eſtate after his 
er's death; and thereupon 4, makes a new appointment 
the 2600 J. to one of his daughters. Decreed the laſt ap. 
nement to take place; the firſt being made to B. upon a 
Fr implied condition, that he ſhould not become the 
eſt ſon. | 
The Lord Keeper admitted the rule, that of voluntary 
ds, and voluntary appointments, the fact is to take place, 
well at law, as in equity; and likewiſe admitted, that 
defendant, at the time of the appointment, was a perſon 
jable to take, and was a younger child within the power 
2ppointing ; but he conſidered this as a defeafible appoint- 
u, not from any E of revoking, or upon the words 
the appointment, but from the capacity of the perſon, 
was a perſon capable to take at the time of the appoint- 
it made, but that was ſub moda, and upon a tacit or im- 
d condition, that he ſhould not afterwards happen to be- 
ie the eldeſt ſon and heir. | | 
v) As to thoſe who are to be confidered as yonuger chil. 
, vide Beal v. Beal, 1 H. Will. 245. Butler v. Duncomb, 
* 451. Heneage v. Hunlocle, 2 All. 456. Duke V. Doidge, 
ed) 2 Ve. 203. | 

but 


ere he was younger ſon at the time of the appoint- 
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any thing veſted until an appointment made, but 


no other right than ſhe had; and that is none at i 


De Term. Paſch. 1735. | | 


but when the power of appointment is given, it 
not to appoint amongſt the younger children ge: 
rally, but to Stephen, Martha, and Catherine; A 
it is obſervable that the power might have been 
ecuted, part at one time and part at another, by 
or more deeds, or by his laſt will: nor was the 


was uncertain until he appointed. And the legil 
ture had in view that there might be a death in 
father's life-time, by reaſon of the words jury 
and ſurvivors. Martha being out of the queſiin 
nobody is to be confidered but Catherine and di 
phen ; Catherine died long before the appointme 
and conſequently none in being at that time 
Stephen : and I think it would be very hard to tai 
it from him in favour of an adminiſtrator, who iy 


ſhe dying before the execution of the power, whit 
was ambulatory until the father's death. So d 
this caſe differs greatly from that of Chadzwick ven 
(x) Daleman, where the queſtion: was between! 
eldeſt fon, become ſo by his brother's death, and 
other younger children; all which had as good 
right as Sir Thomas Doleman himſelf. | Beſides, 1 
power in the preſent caſe is to appoint it to the 
vivor or ſurvivors ; and if Stephen be incapable 
taking, there is nobody left to take; for, Mary 
fully provided for before the act; Mariba had 
cepted of 10501. in full for her ſhare, and Call 

died before the execution of the power; ſo that 

leſs Stephen can take, the ointment mult 
merely void: and then it will come to this, f 


Stephen is the only perſon left who can take. 


— 
* 
_— 


— oh. ad — ; —_ — 


(x) The caſe of Chadwick v. Doleman appears to have l 
fully conſidered and approved of by Lord Talbot; for he d 
not object to, nor attempt to weaken it, but clearly a 
guiſhed it from Fermyn v. Fellows. Vide Teynham v. Wi 
2 Vef. 198. in which Lord Coæper's judgment is relied i 
and governed the deciſion of that caſe. Alſo Broadned 
Mood, 1 Bro. Cha, Rep. 77. S. P. and the caſes there cini 

| = 
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d he was a younger child at the time of the act 
de; but circumſtances are ſince altered, there be- 
nobody left but he: whereas in Chadwick verſus 
man, there were younger children capable of 
ing at the time, as well as Sir Thomas Doleman 
ſelf. 34 | 


\nd ſo decreed the appointment to be good. (9) 


(3) Reg. Lib. An. 1734. fol. 621. 


DE 


Term. S. Trinitatis 


9 Geo. II. 


In Cuxia CAanCELLARLE. | 


— 


peg tal Bellamy verſus Burrow. 

14 Wy 2 

A. bein HE late Mr. Bellamy (the plaintiff's fat 
in poſſeſ- was, by letters patent 4 G. 1. intitled u 


ſion of the office of King's Coroner and Attorney in the 


—= - Bench, to hold by himſelf, or his ſufficient de in 
thecrown, during his life, after the death of Simon Harcum Mine 


&c.in the William Bordrigge : Mr. Harcourt died in the 
King's 1724. and the gth of May in the ſame year, | 
_ z. #rigge ſurrendered to the crown; whereuponl 
has alſo Bellamy entered upon and enjoyed the office. 
an eſtate this time Mr. Bellamy, being deſirous to have 
for life, ther life in the office, obtained new letters pu 

3 May 14, 1724. granting the office to Mr. Bu 
ea wk " who was his near relation, to hold by himſelf o 
ond fob. puty, during his life, after Mr. Bellamy's death; | 
cits a pa- Bellamy acquainting the deſendant that he had ink 
tent for ed his name in a warrant from the King for a 
_— of the office, wrote a note in the following we 
takes a Viz. May 8, 1724. (which was the day before 
note from ſurrender by Bordrigge, and ſome days before 
C. promi- date of the letters patent) © Whereas Mi. ba 
ws to de- « has cauſed my name to be inſerted in a 
duft fer © fromthe King for a grant of his Majeſty's 
A. The © and Attorney in B. R. in order for the paſſing 
—_— obtained; A. dies in debt, and without calling for a decke 
ol this truſt ; this note was held to be a ſufficient declaration of ul 


* 


() R. Lib, An. 1734+ fol. 583. 


grant thereof, I do promiſe, at his requeſt, to 
execute in due form any declaration of truſt with 
proper and uſual covenants that ſhall be reaſon- 


able; declaring my name is uſed in truſt for the 
faid Mr. Bellamy, his executors and aſſigns.” 


This note was then ſigned by Mr. Burrow the 
endant, and delivered by him to Mr. Bellamy ; 
other declaration of truſt was ever executed by 
defendant ; but in February 1732. Mr. Strutt, 

ing employed in Mr. Bellamy's affairs, received 
ders from him to draw his will; and having re- 
ved inſtructions from him for that purpoſe, (but 
ne particularly concerning the crown-office), and 
rehending from his general inſtructions that Mr. 
lam intended to deviſe his patent-office, and the 
fits thereof, in the ſame manner as he had di- 
ted all his other eſtate real and perſonal to be de- 
, inſerted in the draught which he prepared the 
lowing clauſe, viz. And as to the office commonly 
d the crown-office, whereof I am patentee, deter- 
ble upon my life, and the life of Burrow, 
I give the ſaid patent, and all benefit ariſing 
efrom, to my executors, their executors and admini- 
ws in truſt, to apply and diſpoſe of the profits ariſing 
efrom in the purchaſe of lands to be ſettled to the 
laft above mentioned ; and it is my will that my 
ors do not give up my right to appoint clerts gene- 
hy to aft in the ſaid office, nor to the benefit of filing 
copying affidavits; but to have recourſe to all Iaw- 
means in the confirming my right in the ſaid office, 
[to the profits ariſing therefrom, &c. And it is my 
that the ſaid Burrow do act in the ſaid office as 

er thereof, for the benefit of my ſon, or appoint a 
ty, as he ſhall think proper. Mr. Strutt attending 
Bellamy ſoon after with the draught of the will, 
e reading of this clauſe Mr. Bellamy was greatly 
ſed, ſaying he had given no ſuch inſtructions; 
directed the clauſe to be left out of the ingroſſ- 
tof his will, it being no part of his intention.— 
he days after Mr. Bellamy being deſirous to . 
; e 
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think proper; and a day or two after he ordered 


was done, and his will duly executed by hi 
whereby he, after payment of his debts and legad 
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the ſtare of his affairs as drawn up by Mr. Strutt, 
rected him to make an alteration in relation to 
crown-office in the following words, r. that 
Burrow might inſure the crown-office far the firſt il: 
or until he 2 obtain a farther grant; and a. 
the ſame office himſelf, or appoint @ deputy, as he | 


clauſe to be left out of his will, which accordin 


deviſed his perſonal eſtate to his executors, int 
to inveſt the ſame, together with other momes : 

ing from the ſale of ſome lands, in the purchaſe 
land, to the uſe of the orgs (his only child) 
the heirs male of his body, remainder to his pity : an 
fiſters for life, remaindet to the defendant Burri tence tc 
tail male, and made the defendant one of his en. and t 
tors. The teſtator ſoon after died, leaving a g 
load of debts, far exceeding his real and perk 
eſtate. The queſtion was, Whether Mr. By 
was, upon this whole caſe, to be looked uponb 
2 truſtee, or whether he ſhould hold the office i 
own right? 


The caſe was firſt heard at the Rolls, where 
plaintiff's bill was diſmiſſed, and the office d 
to Mr. Barrow in his own right, upon the folloz 
reaſons : 


Maſter of the Rolls. The ability of any pet 
to whom a patent is granted forthe executiond 
office relating tothe adminiſtration of juſtice, 1 
foundation upon which the patent paſſes; as ap 
from Winter's caſe, Dy. 150. b. which was a gral 
this very office; and from the Lord Hobart 's op of it; b 
in the caſe of Glover verſus Biſhop of Litchfield, Wre, in 01 
14.3. and if it afterwards appears, that the periqion, 
whom ſuch grant is made is unſkilful and unat 
execute it, ſuch grant is void; as it was held he obje; 
the Judges in Winter's caſe; the reaſon is, in his o 

Wrandum, 


office relating to the adminiſtration of juſtice h 
cond 


ice, the 
ms the pi 


ned, to 


Id by pat 
this office 
leclared, 
nefit it 1 « 
roper de 
d will, in 
court. 

nces of ar 
adminiſt 
eful how 
reaſon « 
gs: ſine 
nity canr 
penced, 


@- 


I Guris: Celle. 


acerns the public; and is not conſidered. as the 
vate property of the perſon enjoying it, indepen- 
ty of his {kill and integrity in the diſcharge of 
duty; and therefore grants of this kind being 
de upon this foundation, if there is any truſt to 
declared by the perſon to whom ſuch office is 
nted, the crown ought to be privy to it; and the 
ity and integrity of the perſon for whoſe benefit 
is ſhould be known and approved. Nor do I 
Wink that a private dealing between two perſons 

ncerning a public office, (eſpecially the crown- 
ice, the due execution -of which ſo greatly con- 
Ins the public) ought, for the reaſons before men- 
ed, to receive any countenance in a court of 
Wuity : and there cannot, in this caſe, be the leaſt 
Metcnce to determine it as a truſt between the 
Wn and the nominee; ſince the crown is no way 
Wvy to any truſt declared or intended between the 
ies. Perhaps indeed it might be too hard to 
that all truſts of offices of this kind, which are 
Wd by patent, are void; and therefore the nature 
this office, the circumſtance under which the truſt 
leclared, and the ability of the perſon for whoſe 
refit it is declared to execute it himſelf, or appoint 
roper deputy, are to be taken into conſideration. 
| will, in ſome meaſure, govern the opinion of 
court. But ſtill, whatever may be the circum- 
ices of any caſe relating to an office that concerns 
adminiſtration of juſtice, I ſhall always be very 
Wctul how I ſever the profits from the duty of it; 
WF reaſon of which is founded in the relation of 
gs: ſince without the obſervance of this, the 
nity cannot be ſupported, nor the attendance re- 
penced, which are neceſſary for the due execu- 
of it; by which means the public will ſuffer the 
re, in order to -increaſe the gain of a private 
on. 


he objections to Mr. Burrow's enjoying the of- 
in his own right are, firſt, that he has given a 
Wrandum, which in a court of equity will amount 
to 
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dhat although the declaration was but imperfet 
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to a declaration of truſt. Secondly, that ſubſeq 

to this, and even ſhortly after the teſtator's du lad ex 
de declared, that his name was uſed in the pu wha 

only in truſt for Mr. Bellamy, or to that effedp-7 5 

Thirdly, that the teſtator died inſolvent; and ti Ned. 

fore the grant to Mr. Burrow ought to be dec 

a truſt for the benefit of his creditors. _ 


To ſupport the firſt objeQion, it has been | 


ſelf as 


As to tl 
r. Bellas 
ence re 
eat a tri 
dthe go 


executory, and imported in ſtrictneſs a farther 5 
re the c 


which was never demanded by Mr. Bellamy, 


conſequently never done by Mr. Burrow; yet Il; expr 
part of it relating to the execution of a farther de pn of M. 
makes it unneceſſary; ſince the words are, 71% in the 
miſe, at his requeſt, in due form to execute any dec did not 
tion of truſt, with proper and uſual covenants, duſpon an 4 
S from when t 2 tro 
was collected, that the words is d in truſt we ould thu 
immediate declaration, and in ſtrictneſs took p been o 
when the paper was ſigned : but I do not th ted to a 
that any ſtreſs can be laid on this part of the r e-he 
randum ; ſince the words is uſed in truſt do mint of t 

feſtly refer to a future, and cannot be therefore a 
ſtrued into a preſent declaration; nor will any d Mr. A. 
ſtrain or torture words to make them import v lle, an 
evidently contrary to their plain meaning. Beſi at there 
the limitation in Mr. Bellamy's will in favour of W's by the 
| Burrow does, prima facie, prove that he intendedÞ"d that ti 
provide for him; and from Mr. Strutt's evident truſts « 
is plain that he declined, at two ſeveral times, alqourt. I 
taining the truſt, or explaining himſelf conceni cant obt: 
the crown- office. From all which it ſeems plai dafterw: 
me, that the memorandum ſigned by Mr. Burr n of th 
only taken to make ſuch uſe of it as, from the fu łarly th; 
behaviour of Mr. Burrow, Mr. Bellamy might u of tr 
proper with regard to this office; and not as a upon 
tuai declaration of truſt; and Mr. Bellamy's count, whe 
at laſt does pretty clearly explain what his meaſ®® his ſatis 
was at the firſt. As to the ſecond objection, * hk * 
| a 


Burrow might poſſibly declare that he loo 


me — 
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ſelf as a, truſtee for Mr. Bellamy, knowing that. 
had executed that memorandum :, but this only 


my's, by which the preſent cale mult. be go- 
ned. [7 * rt ν,ν ond M901 

e n AN INS 97 00-118} 
As to the laſt objection, viz. the inſolvency of 
. Bellamy, it cannot affect a matter of this conſe- 
Wence relating to the execution of an office of ſo 
eat a truſt, in which the confidence of the crown, 
dthe good of the public, mult be conſidered be- 
re the caſe of creditors. And ſo diſmiſſed the 
ti expreſſing in a particular manner his approba- 
aof Mr. Burrow, with regard to his {kill and pro- 
ty in the diſcharge of his duty; and declared, that 
did not doubt that if the Lord Chancellor ſhould, 
don an appeal, be of opinion that Mr. Burrow was 
t a truſtee for Mr. Bellamy's creditors ; yet he 
ould think (as his Honour ſhould have done, had 
been of that opinion) that Mr. Burrow was in- 
ted to a very liberal allowance. This caſe was 
vw re-heard by the Lord Chancellor upon the ſole 
vint of the truſt. 5 


Mr. Attorney General, Mr. Selicitor General, Mr. 
bute, and Mr. Daval argued for the defendant, 
at there was a plain intention of kindneſs appear- 
g by the will, from Mr. Bellamy to the defendant; 
ad that ſuch intentions have always, in conſtruction 
WP! truſts of this kind, had a great weight with the 
ourt, That Mr. Bellamy's intent at the time of the 
grant obtained ſeems uncertain, and to be aſcertain- 
afterwards by his future choice. That the word- 
ng of the note given by the defendant, ſheæwed 
learly that it was not intended as a preſent declara- 
lon of truſt; but only to ſecure a future declara- 
on upon Mr. Bellamy's requeſt, in cate the defen- 
lant, who was then very young, ſhould not behave 
0 his ſatisfaction. Here was no demand ever made, 
or the leaſt pretence of miſbehaviour in the defen- 
Want, And had Mr. Bellamy intended the roof 
| L 5 is 


＋ 10 


ws what Mr. Barrow's ſentiment were, not Mr. (102) 
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ft caſe, or againſt the grantee himſelf in the fe. 
\nd caſe. © Dyer 7. b. is an expreſs authority that 
Fees of truſt are not aſſets; for, here the queſtion 
6, Whether the profits of the Philazer's office 
uld be taken in execution? and held they could 
t: for, execution can only be of ſuch things as 
e grantable or aſſignable; which an office of Phi- 

is not, it being a perſonal truſt that cannot be 
gned. This reſolution likewiſe ſhews how care- 
| the law is in not ſevering the profits of an office 


om the duty of it. And in the great cafe of the 
(Wir! of Oxford, Sir William Jo. 1 27. it is held by J. 


dderidge, that no uſe can be of an office at com- 
on law. There never was an inſtance of a truſt of 
ch an office being carried into execution in this 
zurt, That of a maſter of this court was never yet 
empted to be granted upon a truſt; nor if it had, 
it hkely that ſuch a truſt would be countenanced 
re; and yer the office now in queſtion is of as 
eat confidence in the court of King's Bench, as that 
{ a maſter is in this court. Nor can the court of 
ings Bench, in caſe this ſhould be conſtrued to be a 
ſt, get at the cęſtui que truſt to make him anſwer- 
ble in caſe of any miſdemeanor ; the perſon exe- 
ing the office being the only one that they can 

ke notice of. In Sir George Reynold's caſe, g Co. 
7. b. it is ſaid, that this very office of clerk of the 
rown, and other offices of other courts relating to 
he adminiſtration of juſtice, are to be granted in 
he ſame manner as they always have been granted: 
Ir, that otherwiſe good clerks will be deterred from 
plying themſelves to knowledge, if ſuch offices 
hould become ſaleable, or transferrable from one 
o the other for lucre: and upon that alſo would 
nſe corruption in the office, and extortion from the 
ubje&t. If therefore this office it neither legal aſ- 
is, nor liable to be taken in execution, becaule not 
Mignable, according to Dyer 7. b. nor ſaleable, nor 
Fantable for money, by fat. 5, 6 E. 6: cap. 16. then 
e profits of it cannot be accounted for upon a truſt; 
e latter being as much within the fatute as the 
L 2 | former: 
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former: for, there is but little difference whether] | 
convey my office fora preſent ſum of money, orupy Mi march 
condition that the grantee ſhall: pay the profits of i ¶ ces fo! 
to me; and all corrupt bargains relating to the lM {cquen 
of offices being void by the fatute, if ſuch a proJiſtces fo 
ceeding as this was to meet with any countenance lf debt p:. 
that good and wholeſome law might be entireyi of che £ 
eluded : fo that taking the memorandum to be even; fore th 


preſent declaration of truſt, it is void by the ſatu validir) 
of 5 & 6 E. 6. and conſequently the office muſt H le de 
decreed to the defendant, to hold and enjoy it in high Dyate, 
own right, diſcharged from any truſt. Drake | 
wt | in the 
Mr. Verney, Mr. Fazakerley, and Mr. Strange, u / ane 
gued on the other hand, that Mr. Burrow was a m for the | 
truſtee; and that the memorandum he had ſigned vu nent o 
a clear and plain declaration of truſt. And that ¶ the mal 
truſt might well be annexed to a thing which! ſatisfact 
neither grantable nor extendible. But if this ſnouii i br 350 
be conſtrued to come within the fatute 5 & 6 E. 6 ofice ar 
cap. 16, then not only the declaration of truſt vou ve not 
be void, but likewiſe the grant itſelf to the defen Ve 
dant. But this office might well be granted in tui nconve 
notwithſtanding the fazute ; for, that only avoid Vears; 
corrupt agreements between the grantor and granted would 
of an office; and cannot be conſtrued to extend i granted 
ſuch as come in nomination only to execute theo time, 
fice without having any thing to do with the pro t would 
of it, but only to ſuch as are themſelves the ben gives to 
cial officers. Here is no corrupt agreement betu bold it b 
the grantor and grantee; but a grant of this ofiq i de ſo 
obtained at the ſole charge of Mr. Bellamy, and Fooler's 
conſideration at all moving from the defendant fice of 1 
That though an office was not, ſtrictly ſpeaking ® be ex 
legal aſſets; yet if an offier conveys the profits ¶ ¶ od; f 
an office to truſtees for payment of his debts, ti H, w 
court will carry ſuch a truſt into execution; 28 1 dehaved, 
pears from the caſe of Thyna verſiis Jacob, Jun 19 * differe 
1656, where the Lord Goring having a grant of i Where tl 
offices of clerk of the counſel, and clerk of the 9 i thing 
net of the court of the pre ſident and council of ii 150. but 
a marcht ices that 
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x ad "4 42 N an : 3 
marches of Wales, conveyed the profits to two truſ- 
tees for the payment of his debts; Mr. Thynn, a ſub- 
ſequent creditor, brought his bill againſt the truſ- 
ters for an execution of the. truſt, and to have his 
debt paid, and ſo decreed by the then commiſſioners 
of the great feal; and upon a re-hearing in 1661. be- 
fore the Lord Clarendon, the decree was affirmed, the 
validity of the truſt being never queſtioned. The 
ke determination was in the caſe of Powell verſus 
Drake, May 10, 1731, in this court; where Mr. 
Drake having a grant of the office of chirographer (106) 
in the court of Common Bench, in the names of Ben- 
wit and Champion, who had declared the truſt to be 
for the benefit of Mr. Drake, he deviſed it for pay- 
ment. of his debts and legacies, and decreed upon 
the maſter's report, 'that the office ſhould be fold for 
ſatisfaction of his creditors; and ſo it was afterwards 
for 3500 J. The arguments, that the profits of the 
office are not to be ſeyered from the execution of it, 
ae not warranted by any of the caſes cited. Sir 
George Reynolds caſe was adjudged upon the great 
nconveniency that might enſue upon a grant for 
years ; as if the grantee ſhould die inteſtate, there 
would be none to execute it until adminiſtration 
granted ; which perhaps might not be for a long 
ime. And indeed if that doctrine was to prevail, 
t would overthrow all the benefit which the law 
gives to the grantee of an office, whoſe grant is to 
bold it by himſelf or ſufficient deputy ; which words 
are ſo beneficial and ſtrong, that in Young and 
Foler's caſe, Cro, Car. 555. a grant of the of- 
ice of regiſter to an infant of eleven years of age, 
to be executed by him or his deputy, was held 
zood ; for that he might appoint a ſufficient de- 
puty ; which if he did not, or if the deputy miſ- 
dehaved, it is a forfeiture of the office: and there 
a difference is taken between ſuch a grant, and 
where the grant is to the infant alone. Nor can 
ny thing be inferred from the caſes cited in Dyer 7. 
150, but that the public is concerned, that the of- 
ices that relate to the adminiſtration of juſtice be 
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the profits of an office to be ſevered from the ex 


(107) 


executed by proper perſons ; which does not at ¶ deput. 
preclude the grantee from making a deputy; Me tha 
the office being executed b a fiche perſon, een to 
public weal is ſatisfied. In the caſe Culliford ie this 
Cardonell, Salk. 466. a difference was taken betwefns we 
a bond for the payment of a ſum in groſs for Would rat 
office, and a bond for accounting for part of li; favou 
profits as his meg i which comes pretty near o 
caſe. And that the law will in ſome caſes allo 


cution of it, appears from the common caſe of 
queſtration of the profits of a benefice for paym 
of debts, where the benefice (viz. the cure of ſoulMithin th 
is as much an office as that now in queſtion, © Mi the o 
ing, 2 
Lord Chancellor. The firft queſtion is, Whetht — pe 
Mr. Burrow is to be looked upon but as a truſi gn of 
for Mr. Bellamy's creditors, or whether he is to holents be 
this office in his own right, diſcharged from , no ſuch 
truſt? It muſt be conſidered, that at the time e crown 
this grant Mr. Bellamy was himſelf in the office i all, eit 
his own life, and alſo for the life of another Mere is a 
ſurrendered, in whoſe ſtead a grant was obtained it nothi: 
Mr. Burrow for his life; upon which he gives ſu ant of 
a paper as I think amounts to a declaration of truſſd the c 
it has been ſaid, that this related to a future ing ſpea 
and was not intended as a preſent declaration; i part of 
I cannot think ſo: it ſeems to be quite proper forfpme mad 
declaration in preſent. There is an expreſs pve a ſur 
miſe, which would not perhaps have been ſo ſtronhich he 
if at that time the grant had been actually palldut have 
and perfected ; but it was not ſo at this time: p to the 
therefore the tranſaction was ſufficient as thin office 1 
ſtood. Nor can I think it right to admit of Mill, thou, 
Struti's evidence to ouſt a conſtruction which ¶idely fro 
pears from the nature of the tranſaction itſelf. Id the ot 
intent muſt be collected from the words of Hat here 
note, and from the circumſtances appearing at e carried 
time of the note giyen, The not mentioning e defend 
thing of it in his will might be to leave the defe ry; but 
dant at liberty to execute this office either by hinkFult: eve 
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deputy'z or for many other, reaſons, as well. as 
oſe that are inſiſted on. And by the inſtructions 
yen to Strutt, he had ordered his executors to in- 
re this office for 20001. ſo that if theſe inſtruc- 
Ins were admitted to weigh any thing, they 
uld rather weigh againſt the defendant. than in 


favour. 


The next queſtion is, whether by law there can 


eu truſt of this office, if this caſe be within the 
F eute of 5 & 6 Ed. 67 I ſhould do Mr. Burrow 
belt little ſervice in decreeing for him, if it be 
) 


thin the fatute. In that caſe the whole is void, 
d the office vacant; the /fatute diſabling the party 
ying, as well-as ſelling : fo that it would lead us 
ther perhaps than the defendant deſires. The 
fign of the fatute was to reſtrain corrupt agree- 
ents between the grantor and grantee ; but here 
no ſuch thing; this being a gratuitous grant from 
e Ne crown of this office, without any, conſideration 
all, either from Mr. Bellamy or Mr. Burrow ; 
Te is a bare nomination of Mr. Barrow to act, 
t nothing at all to bring it within the ature, for 
ant of a corrupt agreement between the truſtee 
d the ceſtui que truſt, Indeed the reaſon of the 
ing ſpeaks itſelf; for, where the officer is to have 
o part of the profits to his own uſe, but barely his 
ime made uſe of, what inducement can he have to 
ve a ſum of money for an office, the profits of 
Which he is to be no way benefited by? The caſes 
at have been cited for the defendant do not come 
to the preſent caſe; for, here can be no want of 
office nor of a proper officer ; he being officer 
ll, though not to his own uſe: ſo that this differs 
dely from the reaſons in Sir George Reynold's caſe 
d the other cafes. As I am therefore perſuaded 
t here was a truſt intended, I think it ought to 
carried into execution. It has been objected by 
e defendant's. counſel, that it was merely execu- 
ry; but I do not think it more fo than any other 
uſt: every truſt is, in ſome ſort, executory; for, 


if 
they 
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they all relate to fome' future act to be done; wi 


this does no more; and whatever may hereafy 
happen in caſe a deputy be made, and that he mi 
behave, the loſs muſt be borne by tlie truſt eſtate 
and conſequently no damage to Mr. Den, why 
is but a nominal officer only. 3 


The 1 
ebt, to a 
e not be 
d ſeal 
| ould {ta 
jad been 


defici 
And fo reyerſed the decree; but 70800 * _ 


after the account fettled, the maſter ſhould hit 

very liberal allowance to Mr. Burrow for the time 
he had actually executed the office, and alſo for th 
time to come. - 


It was 
* th 
1 part, 1 , 

1alty det 


move it V 


(109) Ky ohne verſus Manly. PT 
on e Lord e 
21 Fune. Y articles previous to the marriage of Anthmy 
ae DD Gifers, dares the 20th of Sende afin dd 
tees under ſum of 4001. was veſted in two truſtees, . Bucking- * ** 
a deed, by ham and Jones, to be put out at intereſt; the interchM;., 
which to be paid to che huſband and wife dufing dene, 
een oc lives, — the life of the ſurvivor of them; and 9 N 0 
anſwer for After their deaths, then to ſuch children of the mar. a ** 
the other, Flage as ſhould be appointed by the ſurvivor, and 
A. re- in ſuch ſhare and proportion as ſhould be appointed; 1 
2 f and it was farther agreed, that neither of the trul- oben 
. ſhould be anſwerable for the act of the other, "INF 
under the The 4001, was paid to Buckingham only, who gave 400 
truſt, and a receipt for it, and by writing under his hand * = | 
gives 2 and ſeal, dated October 1, 1717. declared, Thug, d 0 
— Jones, the other truſtee, had received no part of the — 2 
hand and 400 l. but that he had received the whole. Huck cha f 
ſeal, ac - ingham dies inteſtate, having never placed out the | nes 
know 4001. accarding to the truſt, but having kept it in beciale 


ledging it, his hands till his death. The queſtion was, Whether 


. had re. this was to be looked upon as a ſimple contract debt If. deb, 
ceived no only, or whether as a ſpecialty . ebe _ 


part of it; hand and ſeal? 


A. never 

placed out the money, and dies ; this writing is a a ſpecialty and good () 2 
«gainſt the executor, but not againſt the heir of A. he not being mentioned * V 
in it. 6 | (0) Ver! 


The 


In Curia Cancellariae.” 


The Maſter of t the Rolls had decreed it a ſpecialty 
cbt, to affect the executor only, but not the heir, 
e not being bound, nor the declaration under hand 


and 
ſte 
niſe 
te; 


ol ould ſtand in the room af ſuch other creditors as 


of deficiency. 


nent, though without the words tener; & firmiter -\ 
igari, if under hand and ſeal, will create a ſpe- 
alty debt, benauſe under hand and ſeal. (a) And to 
rove it werefcited Dy. 20. 4. Ro. Ab. 597+ Bro.” 
Delle, 1 $7. 7 3 Elix. 644. 


hat 
Ca 
me 
the 


Lord e Chancelly: This inn doubt is to be 
onſider d (a) as a ſpecialty debt; there being no 


here was one tried at 77 ork, before the Lord Mac- 
field, where a man had given a note to a woman 
na conſideration not proper to be mentioned, in 


e directed the Jury to find for the plaintiff, 


Here is a contract that the RING ſhall lay out 
s 400l. and that one ſhall not be anſwerable for 
he other: and as Buckingham has by a paper under 
and and ſeal acknowledged that he received that 
ſtate, he is become anſwerable for the whole: and 
ot having laid it out as he was bound to do, he has 
roke his covenant. I have no doubt but that this is 
ſpecialty debt: for, though breaches of truſt are 
deed in ſome caſes conſidered but as ſimple con- 
act debts ; _ () here it n be otherwiſe, by 


11 


(a) 2 Black. Com. 465. Benſon v. Benſon, 1 P. Will, 
I Degg v. Degg, 2 P. Willl. 41g. 


45 Vernon Ys V awary. 2 All. 119. Strut Vs Mellifh 
*. 012, 


reaſon 


d ſeal extending to him; and that the plaintiffs 


ad been ſatisfied out of che n eſtate, in caſe 


It was now inſiſted on, that an acknowledge- 
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ther definition of ſuch a debt but that it is under 
al : the cafes which have been cited prove it. 


e following manner, viz. 'Borrowed and received : Win. | 
m—1000.-aobich: I promiſe. never to pay, and 434* 
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Lird ( 
don the 


rlonal e 


reaſon of the expreſs, acknowledgment under 
and ſeal, that he alone has receivedthe whole mon 


EE #4 


and had received it as truſtee for the particular pu 


poles, mentioned. 8 ror's de 
Caſe 19. K . _ 7: 
OY And ſo affirmed the decree. (c) mn 
— ade +, roanbertfoomdogane 
tor devi- Hatton verſus Nichol. 
ſes, as to | 
all his AER. Nichol! made his will in the following work 
2 IVI (4) And as to the worldly eſtate, with whit HE 
tale, that e Rath pieaſed God in his abundarit goodneß f. *"" 
bald wih. © bleſs me, I give, deviſe and diſpoſe! thereof 0 © 
ln a year © followeth.: Imprimis, I will that the charges oi and 
after his ec my funeral, and all debts. which ſhall be owin ſendant 
— ce by me at the time of my death, be juſtly pu in m 
Niles © and fatisfied; eſpecially that due to my poor co © 
real eſtate ©* riers, which I will ſhall be diſcharged out of the this eſt 
to truſtees “ firſt money of mine that ſhall be received, ngs CC 
bor a _ « which I deſire particular care may be taken; an ſwering 
x +" 5 66 will that all my debts be diſchar ged within off here to 
for life, “year after my deceaſe, or ſo ſoon after as can pol war: 
remain © fibly be performed,” And then deviſes his tee dete 
der to his eſtate to truſtees, in truſt for his wife for the tem the. 
e of 99 years, if the ſo long live, and after her deat _ 
iti in truſfforhis brother for g years, remainder toi t © 
male; and firſt and other ſons in tail male, and gives away {e- e thous 
gives ſe · yeraly ſpecific and pecuniary legacies. The quei pod gra 
veral le- tion Was, whether his real eſtate was, by the, ern 
Fc teal words, chargeable with the payment of his debt Wi: bond 
eſtate is the caſe of a deficiency of the perſonal eſtate? ended, 
chargea- Mr. Solicitor Ceneral argued it to be a/ plain chag Ed © 
ble with upon the real, as well as the perſonal eſtate; wlich alan 
the _ appeared from the proviſion, that they, ſhould be 
in caſe the T1 TT | f | ) Re 
perſonal pou within one year z and Citer] the caſe of the 6 5 
do not Earl of I art ingten verſus Leigb, where the fel 1 
ſuſkce. eſtate was held to be chargeable; though the wor cure. 
(*111) were not fo {trong as in the preſent caſe. Eq, Cy 
(, Reg. Lib. 1734 fol. 383. Ta * Dar 
(4) In the Regiſter Book the teſtator is not ſtated to ®%-WWrringto 
preſs himſelf ſo ; but he merely directs alt his debts to bes. E. 
diſcharged within one year after his deceaſe. nn , 


£ 
— Lei 
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Lird Chancellor The debts are well charged (e) 
on the real eſtate, in caſe of a deficiency, of the 
ſonal eſtate; let an account be taken of the teſ- 
tor's debts, and alſo of his perſonal eſtate, not 
cifically deyiſed, which is firſt to be applied as 


as it will go. 


r pu 


Caſe 20, 
Proof verſus Hines 129397514 3 JO» 


HE. plaintiff being intitled, in right of his Theplain- 
wife, to ſome part the late Sir Thomas — 
hs eſtate, and being a very mean illiterate perr for à con- 
n, and in very poor circumſtances, applied to the gqerable 
fendant, (a brazier by trade,) and his wife to aſſiſt eſtategives 


n in making out his pedigree, and getting ſuch a bond for 


| 0 7 . a great 
vols as were neceſſary to the making out his title f bf 


this eſtate ;the defendant telling him, That ſuch money to 
ngs could not be done without money; and he the defen- 
ſwering, That he had none, nor did not know dant, a 


here to raiſe any without the defendant's aſſiſtance, perſon 
f | .. * who aſſiſt. 
tired him to advance it, and he would repay him: e him 


e defendant accordingly laid out ſeveral ſums; with ſmall 
ache defendant's wife employed ſeveral perfons ſums, and 
WI ſearch regiſters, Sc. for the plaintiff ; pending took ſome 


e ſuit the defendant's wife often declared, That — 


e thought herſelf and her | huſband intitled to a the defen- 
od gratuity for their trouble and aſſiſtance of the one 

| wife had 
ſo intermeddled with her huſband's knowledge and approbation ; and 
e bond was obtained by preſſing the plaintiff for payment of what was 
pended, and taking ad vantage of his inſolvency. ' The bond decreed 
tand only as a ſecurity for what was advanced and intereſt ; and the 
endant left at liberty to bring his quantum merut for pains, ©. 


% Reg. Lib. A. 1734. fol. 574. | i (®312 
(f) /ide Newman v. Fohnſon, 1 Vern. 45. Beachcroft v. ( 
uchcroft, 2 Vern. 690. Trot v. Vernon, 2 Vern. 708. Prec. 

i Chanc. 430. S. C. Bowdler v. Smith, Prec. in Chanc. 264. 

Eq, Caf. Abr. 37t, c. 14, 504, fc. 43, S. C. Lumley v. 

lay, Prec. in Chancery, 37. Harris v. Ingledew, 3 P. Will, 

. Davis v, Gardiner, 2 P. Wil, 190. Leigh v. Earl of 
drrington, 4 Bro. * , ff 4 90. Aing v. King, 3 F ... Will, 

58. Earl of Godolphin v. Penneck. 2 Veſ. 271. Elliſon 

' arey, ibid. 569. Huxtap v, Brooman, 2 Bro. Cha. Rep. 437. 

Plain- 
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plaintiff; but was reſolved not to truſt to the phi. mould 
tiff s generoſity, but to bind him as faſt as pen ain was. 
ink could bind him. The plaintiff coming cage 
time after to the defendant's wife, deſired her Men too 
continue her and her huſband's care for his affe reaſo! 
ſhe thereupon preſſed him very much for the lt the f 
ment of what money had been laid out by then to gi 
| whereupon he offered to give a bond for Io ppears 
able to the defendant in a year, for what. ſerviMur 19, 
they had already done, and for ſuch care as e caſe « 
would hereafter take of his affairs; to which Mord Cor 
- defendant's wife replied, he might take what tinontracts 
he pleaſed for payment of the bond, but preſii ed by w 
him very hard for repayment of what had been H onds me 
out by her huſband and her: the plaintiff gave las, ha 
his bond for 1000). for the uſe of the defendant H Vern. 
huſband after the recovery of ſome part of M ooſt of t 
eſtate by the plaintiff; this bond was put in ſii eſendan 
and now the plaintiff brought his bill to have it {pon a c. 
aſide as unduly and unconſcionably obtained, biWho hazarc 
53 taking advantage of the diſtreſs he was then under, Mor his ac 
8 n 2 RE. | Daſhwood 
It Was in proof in the cauſe, that at the time WlEthority, | 
_ gave'this bond he was in the meaneſt circumſtanceWQarty's c 
being reduced ſo low as to live upon what brokeyWrelieve. 
ſcraps of meat he could get from taverns and ſuꝗ i tom the 
places, - . ora ſhe woul 
9 | 1 4x would bi 
Mr. Verney, Mr. Fazakerley, and Mr. Mills argue tim, anc 
for the plaintiff, that he appearing to be illiteru i bond, n 
and in ſuch mean indigent circumſtances, mult ni 
turally be ſuppoſed in the defendant's power; ang Mr. 4 
that the neceſſity of his circumſtances was the ca gued for 
(113) of giving the defendant a bond for ſuch an exorvi_hf vhere th 
dant ſum. It can never be imagined that being unce of 
Juris he would have entered into a bond by which ation r 
the defendant had it in his power to throw him in That th 
gaol, and keep him there all his life, whether he bag bonds g 
the good fortune to recover what he was then (ung cage, w 
for or not. And it can as little be thought that ml ——. 
bond was deſigned as a mere gratuity to the defeni () 4, 


dant, the plaintiff being at that time not worth; 
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che world, and it being very uncertain whether 
ſhould. ever be in better circumſtances than he 
en was. Bonds taken from young heirs, marriage- 
rocage bonds, though given quite voluntarily, and 
fen too chearfully, are ſet aſide in this court upon 
e reaſon that the party is not a free agent, and 
t the free operation of the mind, which is neceſ- 
y to give validity to every act, is wanting. This 
ppears from the caſe of Curwen verſus Millner, 
ne 19, 1731. and from 2 Vern. 14, 27, 121. and 
he caſe of Twi/leton and Griffith heard before the 
ord Cowper, 1716. Theſe caſes indeed were upon 
ontracts; where it may be ſaid nothing was inten- 
ed by way of gratuity : But there are caſes where 
onds merely voluntary, and not founded upon con- 
acts, have been ſet aſide, as being unconſcionable. 
Vern. 413. 1 Salk. 158. 2 Vern. 652, 764. In 
moſt of theſe caſes there was a hazard run by the 
leſendant, the whole money muſt. have been loſt 
pon a contingenccy; but here the defendant runs 
hazard, nor can he have any other loſs than that 
of his advice. The caſe of Boſauquett (g) verſus 

Daſhwood, Nov. 11, 17 33, is another very ſtrong au- 

thority, that where advantage is taken of either 
eWMparty's circumſtances and neceſſities, this court will 
e relieve. Nor will the conſideration's moving partly 
tom the wife, vary the caſe; for, her declaring that 
hne would not truſt the plaintiff's generoſity, but 
would bind him as faſt as pen and ink could bind 
tim, and the huſband's afterwards accepting the 
bond, makes it to be his own act 46 initio. 


1 
JI 


Mr. Attorney General and Mr. Solicitor General ar- (114) 
og gued for the defendant, that there were many caſes f 
i where the court perhaps would not decree a perform- 

nee of the condition of a bond; but yet upon appli- 
ation made by the obligor would not ſet it aſide. 

That this caſe was very different from the caſes of 
bonds given by young heirs, or for marriage bro- 


a 
age, where the whole reſts upon contracts, but no- 
—_— 
1 
; 


— —_ 


ls) Amie 38 , 
thing 
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thing is intended by the way of gratuity: as itz {Mſonable 
the prefent caſe. The illegality of the conſider prope 
tion, fraud, accident, will entitle to relieve Hs teaſo 
but it was never yet ſaid, that a man's por poſal: 2 
barely and merely without any other ingrede vintiff, al 
would be a ſufficient cauſe for ſetting afide any w [| nconv 
luntary contract he may have entered into thrower will n. 
his own carelefſheſs, and which the other party m ¶ crcumſt 
(though want of chriſtianity perhaps) inforce {ited in 
performance of, | 2 cumſtan 
F | certaint 
Here the paſt ſervices done to the plaintiff by part 0! 
defendant, and expectation of future ſervices, v 1999! 
the motives upon which the plaintiff gave this bool poor ill 
and none of the caſes cited will warrant the ſemi his wi 
aſide a bond merely voluntary as this is. err, that 
plaintiff cannot be ſaid to be other than a free agen doi 
only becauſe he had a great mind to recover t he ha 
part of the eſtate which he apprehended to be Hen for 
due; which was the only influence he was under i ſuit, tl 
the time he entered into this bond. The caſe ¶ out; 
Boſunquet verſus Dafhwoud (though one of the reac ſervice 
ſons for the decree was the unfair advantage that o ud cor 
party had taken of the other's neceſſity) was ver) e wife r 
different from this; for though - the ſtatute does nc r the pa 
go ſo far as to make the party receiving the uſuriou]W" pre! 
intereſt liable to refund, yet having prohibited i ber hu! 
taking beyond ſuch a fum, and avoided the con d that he 
tract, the taking it is a breach of the ſtatute, can 
the actual receipt of the money will (in a court op 45 a 
equity) make him liable to refund; the wrong beWuract i 
ing the ſame, whether the inſurious intereſt has beet rue ĩt i 
actually paid or not. In the preſent caſe it is 0 preſer 
{ervable, that the bond was never put in fuit, nuf nty, b 
payment of it demanded until after the plaintiff's re the fe 
covery of what he was ſuing for; which takes off th ending 
objection, that he might have lain in priſon all hi t lame 
life, whether he had prevailed in his ſuit or not. may 
e curity f 
Lord Chancellor. T have been a good deal doubt. 7%: 
ful in this caſe: for, as on the one hand it is intirly ic: 
2 | | rea* 
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:onable to leave people at liberty to diſpoſe' of 
ir property as they think fit; ſo on the other hand, 
is reaſonable; to prevent any impoſition in ſuch 

ſal: and if here has been no impoſition on the 
uintiff, and that all his defence be his poverty, or 
inconveniency it may be to him to pay this ſum, 
at will not be a ground for relief. But as this caſe 
circumſtanced, the plaintiff's poverty is not to be 
nitted in the conſideration of the tranſaction. His 
cumſtances were as mean as can be imagined, and 
certainty that he ſhould be ever able ro diſcharge 
part of this bond; and yet he gives an obligation 
r 1000). to be paid, at all events, within the year. 
r illiterate man, who applies to the defendant 
d his wife for aid in purſuing his claim: they an- 
er, that regiſters could not be ſearched, nor other 
ngs done without money: he thereupon replies, 
at he has none, but deſires the defendant to lay it 
n for him. The cauſe goes on, and pending 
s ſuit, the defendant's wife preſſes for the money 
out; whereupon the plaintiff declares, that for 
ſervices they have done, and he hoped they 
uld continue, he would give a bond; upon which 
e wife replies, he might take what time he pleaſed 
the payment of the bond; but at the ſame time 
un preſſes for repayment of the money laid out 
her huſband and her, and then the bond is given. 


wean I conſider it as a gratuity, or otherwiſe 
an as a contract? Now though a mere voluntary 
tract 1s not to be ſet aſide purely and ſimply be- 
wle it is voluntary; yet that differs widely from 
e preſent caſe; which was not intended as a 
unty, but as an execution of an original contract 
r the ſervices already done. Had an attorney, 
ending the ſuit, taken ſuch a bond as this upon 
tlame tranſaction, would not the court ſet it aſide? 
would it ſuffer it to ſtand any farther than as a 
curity for what was juſtly and legally due? The 
it, That a miſchief is rather to be ſuffered than a 
Merc! inconvenience, does not at all affect this caſe ; 
| for, 


that here 1s a plain contract between them: and 


115 


116 


v 


De Term. S. Trin. 1735. 


for, it wonld be a much greater inconvenience ¶ aud bi, 
leave men under difficulties and diſtreſſes open rained © 
all the oppreſſion that other people may pleaſe WI '!7 3 th 
make them undergo. This is the reaſon i 1908 2 
which the court relieves againſt bonds given 
young heirs, (h) and  marriage-brocage bonds; i And 
will not ſuffer any advantage to. be taken of the only for 
travagance and want of judgment, in the one intereſt ; 
and of the ſtrong bias to obtain what is deſired le quan 
the other. The only difficulty that aroſe with lis pain 
was, whether the defendant had any ſhare him 
in the tranſaction? and that where fraud is 
tended it muſt be fully proved. Here indeedt 
huſband was not preſent when the bond was HC AK 
cuted ; but ſtill, 1 think, there is ſufficient gro of a 
for relief: for, here the wife was 18 to all WMipoſed of 
| tranſactions in ſearching regiſters; Sc. The and be 
tract for the bond was for their joint ſervice; M* age ot 
tho h ſhe did not preſs for the bond, yet | ' ſhall ff 
piciied for what worked more ſtrongly, viz, | will a 
repayment of the money which ſhe and her huſbi¶ ſhoule 
had lain out at the time that he was not won ling, 
ſhilling, and in the midſt of the purſuit of I hen m 
cauſe : and when this comes to be coupled with I ber ag 
other ſaying of her's, That ſhe would not truſt ti which! 
generofity, but bind him as faſt as pen. ink and | 
| 1 mrriage, tl 
—d — | uppen befo 
b tceive it wi 
) Walter v. Dalt, 1 Chanc. Caf. 276. Barny v. MF his fon ir 
2 Cha. Caſ. 136. Barny v. Pitt, 2 Vern. 14. Mil to be, 
Hill, 1 Vern, 167. Knott v. Fohnſon, 2 Vern. 27. comes dus 
man v. Beal 2 Vern. 121. Tamer v. Oades, 2 Vern. ers and afl 
Earl of Ardglaſſe v. Muſchamp, 1 Vern. 237. Pill v. i brother : 
1 Vern. 467. Lamplugh v. Smith 2 Vern. 77. Curve; the da 
Milner, 3 P. Will. 292, in notes (c) Twiſleton v. .me; h. 
ſitb, 1 P. Will. 310. Earl of Cheſterfield v. Janſen, 1 oo |. ſhall 
342» 351, and 2 Ve. 144, 155, he. Barnard iminiſtrator 
Lingood, 2 Att. 133. Sir Will. Stanhope v. Cope 2 ,, 
Gwoyne v. Heaton, 1 Bro. Cha. Rep 1. Heathcote v. . 
non, 2 Bro, Cha. Rep. 167. are caſes in which this ,.. 
has relieved againſt unconſcionable bargains, and cus 1) Reg. 
improvident contracts entered into by young heirs. l 8. C. 


2 
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auld bind him, it makes it plain that it was ob- 
tained of the plaintiff when under force and neceſ- 
fity ; the preſſing for the repayment being almoſt as 
ſtrong as if ſhe had actually required the bond, 


And fo decreed. the bond to ſtand as a ſecurity 
only for ſo much as had been actually laid out with 
intereſt ; and left the defendant at liberty to bring 
os quantum meruit at law for what he deſerved for 
his pain and trouble. (i) : | 
ik 8 £22 3 
I King verſus Withers. (k) ” 


CHAR LES Withers, the teſtator, being poſſeſſed 4. deviſes 
of a conſiderable real and perſonal eſtate, diſ- to bis 
poſed of it in the following words, viz. * I give — 
« and bequeath unto my daughter Mary, at her ,, age 
« age of twenty-one, or day of marriage, which of twenty- 
© ſhall firſt happen, the ſum of 2500 l. And my one or 

© will and meaning is, that if my ſon Charles i 
ſhoule die without iſſue male of his body then ſon C. — 
K living, or which may afterwards.be born, that without 
then my ſaid daughter ſhould have and receive at iſſue male, 
cher age of twenty-one, or day of marriage, then M. to 


ich ſhall firſt happen, the farther ſum of 3 500 I. bare at 


twenty- 


one or 
arriage, the farther ſum of 35001. and if the ſon's ſo dying do not 


uppen before the age of twenty-one, or marriage of M. then ſhe is ts 
ceive it whenever it may after happen. Then deviſes his real eſtate to 
his ſon in tail male, remainder to his brother in fee: and declares his 
il to be, that his lands deviſed be liable to that payment whenever it 
kcomes due; and directs, that in cafe of failure of ile of C. M. her 
virs and aſſigns, ſhall join in a ſurrender of ſome copyholds to the uſe of 
ls brother: otherwiſe the legacy of 35001. to be void. The father 
bes; the daughter marries, having attained twenty-one, and dies in C.'s 

le. time; her huſband adminiſters to her; C. dies ſant iſſue male. The 

yo 1. ſhall not ſink in the land, but ſhall be raiſed for the benefit of the 

iminiſtrator of M. if the perſonal eſtate be deficient (J) 


. — —„—-— 


(i) Reg. Lib. 1734. fol. 28g. (I) 3 Þ Will 
4 8. C. () Reg. Lib. 1734. fol. 565. 
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« over and above the ſaid ſum of 25001, but i 
< caſe the contingency of my ſaid ſon's dying may 
« not happen before the ſaid age of my daughter 
« or her day of marriage, that then ſhe ſhall u. 
« ceive and be paid the ſum of 35001. wheneveri 
* might after happen.“ Then he deviſes his re 
eſtate to his ſon in tail: and for want of ſuch iſſut 
remainder to his brother in fee ; then goes on thy; 
c And my will and meaning is, that the lands and 
« premiſſes hereby deviſed ſhall — liable to, and 
« chargeable with the payment of the ſaid ſum o 


* 35001. whenever it ſhall become due and pay: 
« able; and directs that in cafe of failure of " fence v 
of his ſon, his daughter, her heirs or aſſigns, ſhouliM; ſoluteh 
Join in a ſurrender of ſome copyhold lands to the der hap 
uſe of his brother, otherwilc the legacy of 3500ling is 
to be void. ment 
eath wil 
The daughter marries, having attained her ag all be i 
2 \ of twenty-one, and dies in her brother's life-time | ws 
(818) leaving the plaintiff, her huſband, who rang ou hat this 


adminiſtration to her, and then her brother d 
without iſſue male. 


The queſtion was, whether the legacy of 3500 
fhould be raiſed out of the land, the 7 eſtat 
being deficient ? and whether at was ſuch an 1nterd 
in her as would go to the plaintiff her adrmaniſtrato 


we, 2 4 
ather's v 
he princt] 
rl of L 
ally hap 
laughter 
lon was t 
tative. 
58, 766, 
y; and 
ale, whe 
de perſoy 
luckley ve 


Mr. Solicitor 4 Mr. Verney, and Mr. F; 
zakerley argued for the defendant, as the caſe v 
become quite different by the d r*s death frc 
what it would have been had ſhe lived: in whit 
caſe it might have been a conſideration. of m 


riage, and an advancement to her: that the huſbanfiled of a 
was a mere ſtranger ; and the ſame ar a, and 

might be uſed for him, could, with as much tei eis and: 
ſon, be uſed for the moſt remote collateral relatioflb die unr 
the might have left behind her: that had this fund ain 
of 35001. been intended to veſt abſolutely; tneWacies of 
would have been no neceſſity for providing for Mere th 

contingency of her marriage, or attaining her # 


ent an 


{twenty-one before her brother's death; but if it 
d not veſt abſolutely, then this proviſion ſhews, 
it the teſtatot thought it neceſſary to provide for 
hat only; and when another contingency happens, 
o way provided for by him, it muſt follow, that 
he plaintiff ĩs not intitled to have this legacy raiſed ; 
hat this was not to be compared to caſes where a 
reſent intereſt ſubſiſting is given to one for life, re- 
ainder to another upon a contingency ; there the 
creſt is ſubſiſting in the donor himſelf, but not ſo 
re: for, it was never a ſubſiſting intereſt even in 
he donor himſelf ; and that there was a great dif- 
rence where, at the time of the legatee's death it is 
ſolutely incertain whether the contingency will 
yer happen, as in the preſent caſe, and where the 
hing is certain, but only the manner or time of 
ment incertain ; that in the laſt caſe the legatee's 
eath will not alter the caſe, but the reprefentative 
al be intitled to it; but otherwiſe in the former, 
ccording to Domat, lib. 4. tit. 2. /. g. p. 10, 11, 
bat this caſe differed from that of Cave verſus 
we, 2 Vern, 508. for, there the ſon being, by his 
ather's will, intitled to the intereſt, was decreed 
he principal. In the caſe of the Earl of Rivers verſus 
of Darby, 2 Vern. 72. the contingency had ac- 
July happened by the Lord Colcheſters having a 
Wzughter at his death, and conſequently the por- 
lon was to be raiſed for the benefit of her repre- 
tative. That of Pinbury verſus Elkein, 2 Vern. 
58, 766. was a demand out of a perſonal eſtate 
y; and ſo not to be compared to the preſent 
mc, where the real eſtate is chargeable as well as 
e perſonal. Nor can it be reſembled to that of 
uckley verſus Staniake, Paſch. 1720. where a man 
led of a rectory for lives deviſed it to his wife for 
, and after her deceaſe to his daughter, her 
irs and aſſigns, and if his daughter ſhould happen 
ddie unmarried, then to his wife, and her heirs 
d aſſigns, ſubject to and chargeable with two le- 
ies of 1001. each to two ſtrangers, who died 
kfore the daughter; then the daughter died an 
ant and unmarried ; the wife deviſed it to truſ- 
| M 2 tees 
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tees for performance of her huſband's will, 
upon a bill brought, decreed the legacies of 10 
each to the repreſentatives of the'two legatees, 
though they both died before the daughter, uy 
whoſe death, without marriage, the eſtate was ( 
viſed to the wife, chargeable with their! 
for, there was a ſecond will, viz. that of the wi 
to intitle the legatees and their repreſentative 
the ſeveral legacies bequeathed by the huſban 
will; and upon that circumſtance it is moſt p 
bable the court went in decreeing tne legacies. 

the caſe of ion verſus Spenſer, January 31, 1] 
it was a preſent bequeſt, and no contingency, t 
twelve months being given to the executor top 
in the teſtator's eſtate, and to pay this legacy; 
not at all to create a contingency to ariſe within 
year, There is nothing to warrant the diſtincti 
that where the child marries and dies, the legacy 
portion ſhaii be raiſed for the benefit of her huſban 
but not where ſhe dies an infant and before m 
riage. The cale of Carter v. Bletſoe, 2 Vern. 61 
is directly againſt it: nor is it warranted from th 
of Jackſon verſus Ferrand, 2 Vern. 424. for, th 
the cool. was to be raiſed out of the rents a 
profits as ſoon as might be; fo that whatever 
raiſed before the daughter came to twenty-one, 
then to be ſeparated from the land, and remain 
money in the executors' hands; and conſequen 
could never merge for the benefit of the heir, wht 
once ſeparated from the land: and though, as it a 


e in ca 
fore th 
ze; ſh 
her ca 
this in 
v0 to ce 
leaſed « 
hether 
Jer. 3 


(n) A. 
venty-· five 
maintena! 


pears from the decretal order, (which was producfÞſ® * - " 
in court) debts came in ſo faſt that the 500 l. coin: 
not be raiſed lo ſoon as expected, yet the intent v emty-five 
the ſame, that it ſhould be raiſed for her, and decree authori 
probably upon that or ſome other circumſta S 
not mentioned in the book. But beſides the a AR. 
thority of Carter verſus Bletſoe, 2 Vern. 617. Uh ay que! 
caſes of Smith and Smith, 2 Vern. 92. and Tour'gy It hou] 


and Tcurnay, Precedents in Chan. 290. are exp 
that the child mult live until the time the legacy 
portion becomes payable ; otherwiſe it ſhall ſink 
the benefit of the heir. Sell verſus Dee, 2 Salk. 413 


ons v. 4 
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was alſo ſaid, that the words, which may after- 
dt be born, make this to be a legacy to take ef- 
after a general failure of iſſue, and conſequently 


l; 
" 100 


Mr. Attorney General replied for the plaintiff, that 
d this legacy been given to her, her executors 
d adminiſtrators, it would not have made the 
ſe any thing better for the repreſentative ; for, if 
her death the contingency be defeated, then the 
preſentative can never have it: but a contingency 
fore it has happened, may well veſt in the party, 
d conſequently be tranſmiſſible to the repreſen- 
tive: as if there be a deviſe of a lottery ticket to 
e in caſe it comes up a prize; the deviſee dies 
fore the ticket drawn, then the ticket comes up a 
ze; ſhall not the repreſenſative have it? Many 
her caſes which might be put prove it likewiſe. 
this intereſt be compared to a grant of a rent de 
2 to commence at a future day, then it may be 
leaſed or extinguiſhed : and if fo, it is immaterial 
hether it be aſſignable or not: and relied upon 


Vern. 348. (m) Lord 


EF x 


-” * 


(n) 4. deviſes 40001, to his ſon, to be paid at his age of 
eenty-five, and intereſt” in the mean time, and he to have 
maintenance thereout ; and directs the 40001. to be raiſed 
of a truſt eſtate. The ſon dies at his age of twenty- 
e: decreed it ſhall be raiſed, it being an intereſt veſted in 
e ſon; for, although it was not payable until his age of 
renty-five, yet it was to carry intereſt immediately. But 
e authority of Cave v. Cave is denied by Lord Hardwicke 
| Boycott v. Cotton, 1 Al. 55 5. his Lordſhip ſaying, © that 
he had ordered the regiſter to be ſearched, and as the 
cale was there ſtated, it was impoſhble there could be 
any queſtion in it,” ; 
It ſhould, therefore, ſeem that where intereſt is given 
lore the time of payment, it is evidence of an intention to 
eſt the legacy, where the fund is merely perſonal, Stapleton 
Cheeles, 2 Vern. 673. and Prec. in Chanc. 318. 8. C. 
int v. Metcalfe, 1 Vern. 462. Hubert v. Parſons, 2 #4 
202, 
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Lord Chancellor. It has been made a queſtigr' 
[ the defendant's counſel, whether the words, wk 
| | may afterwards be born, do not make this a void 


deen CO 
ny gre 
wav or 


queſt, as being too remote? Had it been after turall 
general failure of iſſue, it would not have b Mughte 
good, becauſe it would then have kept in ſuſpen ed or 
too long; but now the nature of che Hit confuMecath : | 
the teſtator's intent; for, though we ſhould take Me real 
the moſt general ſenſe, yet the contingency muſt nde pre! 
within nine months. after the brother's death: be or! 
that the objection of its being too long it ſuſpeniſiſe0P)19) 
is, by this plan and natural ſenſe, tiny rl 
moved; Wig ene 
FIRTH the teſta 
The next and great queſtion is, whether this fu be had 
of 35001. be now a ſubſiſting charge upon the xn had 
eſtate ? for, the perſonal eſtate being deficient, WM erefore 
ſhall conſider it principally as a charge upon t ainder 
: land. Three things were, by the will, neceſſary Mrd 4 
happen to entitle the plaintiff's wife to this legalem: ch 
7 death of her brother without iſſue male, martiag ber deat 
or attaining her age of twenty-one ; all three ha has. been 
happened: and now the queſtion is, whether ture, 
other implied contingency be neceſſary to intitle he or the b 
to this additional portion. The words, where! Lady 
the particular contingency of her marriage, or M521. (”) 
taining her age of twenty-one is provided for, hang Pen * 
nn —ween th 
262. Lord Teyn ham v. Webb, 2 22 207. Van. v. Cu geviſe It 
1 All. 512. Fonnereau v. Fonnereau, 3 Ath. 645. Athin n theſe « 
2 I = 501, Heath Hed, 2 Bro. 8. Rep. given to 
ecus where the portion or legacy is charged upon, and-is 1 
ariſe out of lands, for in r «To regal for party die 
and not go. to the repreſentatives of he perſon ſo dying —— - —- 
and though it were limited to the party generally to be put 
or payable. at ſuch ap age, and whether with, or With (=) A 
intereſt, Stapleton v. Cheales, 2 Vern. 672. Prec; in ChneWvunger cl 
he the 1 a * 6; i on. 5 14 125 W - Nodgi . 
ee 
1 0 rds. 


beet 
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deen conſtrued both ways; but I do not think that 
ny great ſtreis can be laid upon them either one 
ray or the other. The teſtator might throw it in 
naturally enough to manifeſt his intent, that his 
daughter ſhould have this 3 5001. although ſhe mar- 
ried or attained her full age before her brother's 
jeath : nor will the operation of the words, whereby 
e real eſtate is made chargeable, any away affect 
he preſent queſtion. The other clauſe, whereby 
: Whe or her heirs are to join in a ſurrender of the 
- WMecopyhold lands, has alſo been conſidered as influ- 
ncing this queſtion ; bur it does not follow from 
hence, that what has ſince happened was then in 
the teſtator's view ; for, ſhe might have died before 
be had actually received the money, although the 
on had died without iſſue in her life-time; and 
therefore it was reaſonable enough to ſecure the re- 
ainder- man the better, by compelling her heirs 
and aſſigns to join, upon pain of forfeiture of this 
ſum: the only thing therefore to be conſidered is 
er death, upon which the whole muſt turn. It 
las been ſaid; that where portions, in'cafes of this 
nature, are chargeable upon land, they ſhalf fink 
Mer the benefit of the heir, The leading cale is that 
of Lady Paulet : verſus Lord Paulet, 1 Vern. 204 
321. (2). This and the like cafes have gone not 
upon any provifion of the party, but on the con- 
truction of this court; nor has the, difference be- 
tween the age being annexed to the body of the 
eise itſelf, or to the time of payment, ever held 
In theſe caſes: the reaſon is, that if portions are 
Neven to be paid at eighteen, or marriage, and the 
: WFparty dies before that time, the occaſion of raiſing, 


— — oo 


11 
* 


2Y 


(n) A term limited by a ſettlement to raiſe portions for 
younger children, payable at twenty-one or marriage. One 
dem dies under 21, and unmarried. Her portion ſhall 
ot de raiſed for the benefit of the adminiſtratri x. And 
7þ _— decree was affirmed upon an appeal to the Houſe 
0 rds. 


it, 


1 121 


(122) 
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it, viz. the advancement, ceaſes; and therefore the v time 
reaſon of giving it ſhall qualify, the grant itſelf:. A Coed. I. 
an annuity pro conſilio impenſo & impendendo, the Wt the re 
counſel is the foundation of the grant: and ſo in Menth, an 
theſe caſes the proviſion for advancement being the Ne child 
reaſon of the portion, when that fails, the portion Mrd to 
ſhall ceaſe likewiſe. It may be compared to what ns caſe 
is called in Scotland, cauſa data & non fecuta, when I the dir 
the cauſe ceaſes : it ſhall never be raiſed for on, trade, 
purpoſe when deſigned for another. Indeed in te M mõ i. 
caſe of Jackſon verſus Farrand, à Lern. 424. (0) teh. Ca. 3 
court went ſomewhat. farther: but the marriage of Winion ir 
the child might be the cauſe of that decree, 50ol.M this, w 
being intended as a portion, although no exprekſhild mar; 
proviſion made that it ſhould- be paid upon tie ve it. 
daughter's marriage. The caſe; of Carter verſuWung tha 
Bletſoe (p) ſeems to be contrary, z and in both theſeWurt will 
caſes there was the, ſame. circumſtance, viz. the occaſic 
death of the daughter after marriage, but before thefW/rn. 4. 
— $3 * — ** BOL i. — urnay ;.( 
( 4. by will gives Soo. to his daughter, to be pad 

by his executors at her age of twenty-one, / out of his pen. lo) 1 A. 
ſonal eſtate, and rents of the real; and if not. raiſed by tha 70 Ante 
time, the executors to ſtand feiſed and take the rents, til 7 A te 


the Fool. was raiſed, and after payment gives the land to 
his ſon, The daughter marries at eighteen, and dies under 
twenty-one. The, huſband takes out adminiſtration, De 
creed the portion to be raiſed, and that by a ſale, although 
the land, by reaſon of the incumbrances, would produce 
little more than 3ool. Nec. in Chance. 109. S. C. 1 Br. 
Parl. Caf. 61. 8. C. by which it appears this decree was 
verſed in part of the Houſe of Lords, as to the ſale of the 
intailed eſtate, but without prejudice to the general quel 


bol. for 
death o 
ng one da 
ds to mak 
his daugl 
de raiſed 
five years 
WOuph no 


| | a merge i 
tion. But in Boycott v. Cotton, 1 Ath. 555. the authority oy, ha 
this caſe is denied by Lord Hardwicle. Perc. i 

| , {Weated fo 
() 2 Fern. 617. A. deviſes lands to B. his ſon and hu 3 
heirs, and declares that out of the lands, he ſhall pay z00 elt from | 
to his daughter at her age of twenty-one ; ſhe marries auer, but wi 
dies under age. Per cur. There is no veſting clauſe u be raiſed, 
the will: the direction, that the ſon pays to the daughter te, and n. 


her age of twenty-one, veſts nothing until ſhe attains 
twenty-one, and ſhe dying before, it never ariſes, 


ae, 


on 
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time Which was limited for the payment hap- 
ned. In caſes where the portion 1s to be raiſed out 
the reverſionary term after the. tenant for life's 
ath, and to be paid at twenty-one or marriage, 
e child marries, and then dies, it would be very 
and to decree. it to merge. In Butler and Dun- 
Vs caſe, 2 Fern. 760. (q) a ſum was borrowed 


; trade, the term being not yet come into 

on. In the caſe of Broome verſus Berkley. — 

„ Ca, 340. (7) the Lord Trevor delivered his 
union in the Hauſe of Lords, that in all ſuch caſes 
this, where the portion is contingent, and the 
id marries, and then dies, the repreſentative ſhall 
we it, Indeed in caſes where the child dies ſo 
hung that the portion could never be wanted, the 
hurt will net degree it to be raiſed, becauſe there. is 
> occalion.; for-it;; as in Bruen and Bruex's caſe 
Vern. 439. ( and in that of Taurnqy verſus 
urnay 3. ( * a there i i der re, ne the 
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1) EA 4055 8. CO. I 291 
r) Ante 32. 5 

0 A term is created by marriage . to "add 
for daughters portions within twelve months after 
death of the farvivor of huſband” and wife. Tete 
ng one daughter, the father by bis will deviſes the truſt- 
ds to make good h his ade s jointui FS to raiſe 30001. 
his daughter's portion, * cur. It being for a. ren 
be raiſed out of the land, and the daughter As he 
foe years of age, before ſhe had occafion for a por tion; 
wugh no time was appointed for the payment of it, it 
merge in the land for che benefit of the heir, and not 
v her adminiſtrator. 

) Prec. in Oban. 291. By marriage ſeulement a term 
reated for raiſing 400l. a- piece for younger children, to 
pad them within à year after the father's death, and with 
elt from his death; one of the children dies after the 
, but within a year after his death, the portion not 
Ws raiſed, held per cur. that it ſhould fink in the inheri- 
e, and not be raiſed for the benefit of its repreſen- 


ee. 


court 


4 122 


b the direction of the court to aſſiſt the huſband in * 123) 


3 7 


De Terms 8. Trin 1733. 
court has dealt ſo hardly with a child who dies a 
marriage, as to take that away which was intend 
for its: proviſion. of 79315 01:53 VIEEOCHITTY 
It has been ſaid, chat this being fue; on 
not be intended as a proviſion for her. But is nc 


future intereſt an intereſt ſtill, though not ſo g e Ro: 
zs an intereſt in poſſeſſion? It is and may be vinty be 
conſideration of marriage. Ir does not indeed i po 


(124) 


manner as to be tranſmiſſible? There is no de 


ſolutely veſt, becauſe the contingency may n 
ariſe: but it is carrying it too far to fay, that 
does not velt at all. Why may it not veſt in f 


but after twenty - one ſhe might have releaſed Wh; 
though not have affigned it at law; becauſe bu 
mere poſſibility im the eye of the law. A conditi 
may deſcend upon the heir, although no eſt 


ceive 


muſt 


does actually deſcend from the anceſtor ; ve, and 
when the condition is performed, he ſhall be in Med her 
deſcent, becauſe of the condition deſcending.» of 

And as this might have been releaſed, I do not { gency. 
why it ſhould not be tranſmiſſible to the repteſ 

tative. But if I had any doubt about that, the all And ſe 
veral authorities that have been cited for the plan admi 


tiff would bind me; and particularij 2 Ven. 3 
(where the intereſt was as contingent as it is het 
is an expreſs. authority that a contingent inter 
is tranſmiſſible to the fepreſentative. The cif 
Bulklty verſus $railaks is che fame. It has be 
faid indeed, that in this caſe the contingency. 
annexed, not to the legacy itſelſ, but to the ſu 
only out of which it was to ariſe: but I apprebeſſ. 
that the contingency went to the whole, Nor of 


T help conſidering that caſe as another authc 65 Witt; 
that a contingent intereſt is tranſmiſſible to the W: 565. 1 
preſentative.. That of () Pinbury verſus Elkin mu diffi 
a deviſe of 801, to his brother, if his wife thou.” "+ 
| * | 16, Carter 


(1) 2 Fern. 758. 766. 8. C. 1 P. Will. 563.8. C. 


) 
j 


without iſe (*) by the teſtator then living; 


he deviſee died. in' the life-time of the wife; then 
contingency happened, and the legacy decreed 
o be paid to the repreſentative. The caſe of Su 
us Der, 2 Salk. 415. weighs but little wich me: 
vr, firſt, T'do not think it well reported ; ſecondly, 


vinty be tranſmiſſible as well as a.certainty, though 
xerhaps not ſo: beneficial ?* This, although. to be 
iſed out of And, cannot receive a different con- 
udtion from the other cafes : for, though it is to 
raiſed; out of land, it remains money ſtilf: and 
n any one ſay, that the contingency upon which 
lis was left tö her, has not happened? Has not 
e merried? And although ſhe has not lived to 
ceive it, yet the contingency having happened, 

mul go to her huſband, who is her repręſenta- 
„ and who may well be thought to have mar- 
* her in contemplation of this additional for- 


ne of 35004, though Ape I; 4 con- 
gency. 


d adminiſtrator of Mary. Ms 


N. B. Upon the 16th ef derb 1735s. ke 
ec was ET: in the Ade of Porrs- 0 


nt _ A FE * 480 2 | WY = * „ =o 1 
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* As to the hs ob the worde“ dying 8 ile, 

. Nicholas vi Hooper. 1 P. Will, 198. Target v Gaunt, 
d. 509.  Beautherke' v. Dormer, 2 Ath. 313. Saller v. 
ern, 2 Ak. 370, Earl of Staſfird v. Buckley, 2 Hſe 181, 
ge v. Bonfley, 1 Bro. Cha. Rep, 190. 

(y) With cofts, 43 P. Will. 418, 8 C. Reg. Lib. , A. 1735» 
565. The caſes upon this ſubject are extremely. 'Numer« 
s,and difficult to reconcile, Bond. v. Brown, 2 Cha. Caſ. 165. 

ewlett v. Paxulett. 1 Vern. 204. 321. Smith v. Smith, 2 Vern. 
Bruen v. Bruen, 2 Vern. 439. Yates v. Fettiplace, 2 Vern. 
6, Carter v. Beltſoe, 2 Vern. 617. Tournay v. Tournay, Prec. 
in 


g reaſon ſeems. idle; for, why may not an incer- 


And fo Keieeg' it to hes pas, the 014 | 
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cording to thoſe, the limitation over relates to ti 
legacy only. Had they not been diſtinct legatet 
it might have been another queſtion : but bein 


intirely diſtinct, and not even ſo much as tenan E 


common, the caſe is the fame as that of Beiry Ra 
verſus Ballard (x) before the Lord King, June (of (eve! 
1727, where it was decreed for the adminiſtrao to one 
And agrees with the Lord Halt's opinion cited i who 
Woodward and Glaſbrook's caſe, (a) 2 Vern. 388. tion ! 
deviſe is ſeveral, and the queſtion is not upon ti ſeeſſion 
| original ſhare, but upon the ſhare that accrued H Mbled fr 
( 126) the {urvivorſhip, which goes to the adminiſtrator hne into 
reaſon of the words ſhare and ſhare alike, which u at lande 
tantamount to the words equally to be divided. 1 
And fo decreed (4) the ſhare accruing by fur, * 

vorthip to the father, who was the adminiſtrator 
the deceaſed. (c) | The de 
x 6-1 ght of 
ö ? e by a 
(x) There was a deviſe to four children of 5ool. a. ted wh. 

at eighteen or marriage, then to the ſurvivors or ſurvin 
of ſuch ſurvivors ; one of the children died à minor, 1 Mr. A, 
then his ſhare ſurvived to the three remaining children; 7 Ny 


other afterwards died a minor; and the queſtion was, wt 
ther the ſhare which came by ſurviyorſhip to the laſt deceaſe 
minor, ſhould upon the minor's death ſurvive again, a 
Held it ſhould not. 8 

(a) The teſtator E. G. by his will (inter alia) deviſed k 
vera] parcels of land to his ſeveral children in tail, andi 
any of them died before twenty, or unmarried, ſuch child 

rt to go over to the ſurvivor's children. In ejed 
before Lord Holt, he was of opinion, that Thomas di 
unmarried, though he attained his age of twenty-one, It 
moiety went over. to the ſurvivors ; and Fohn, another { 
likewiſe dying unmarried, though after twenty-one, that h 
moiety went over to the ſurvivors; but that what went one 
to Fohn, on the death of his brother Thomas, would u. 
go over again a ſecond time. 

{b) Reg. Lib. A. e 537. 
(e Vide ex eſt. in the matter of Sca iſe, a ben 

rupt 1 Bro. Chan. Rep. 577. from the report of which al 
it appears as if Lord Thurlow did not altogether coincide 


bs: Curia Cancellariae. 


Moor verſus Black & af. 


p one moiety, upon the plaintiff's huſband in end u 


; who died the 11th of March after, before any on B. and 

tion made; and that the defendants had got C. in co- 
eſſion of all the title- deeds; whereby ſhe was parcena- 

abled from ſuing for dower at law, and therefore 8 0 any 

me into this court to have her dower aſſigned of ks of 

at lands deſcended to her huſband. rent, or 

partition 

le dies 3 his widow brings a bill to have dower aſſigned, ſuggeſting that 
{ all "the title-deeds · upon demurrer reſolved, that this court will re- 

ein ſuch caſe. The demurrer ovet-raled. 


The defendants demurred, for that the plaintiff's 
pt of dower was a right merely at law and tri- 
by a jury ; and that no impediment was fug- 
ed why ſhe could not recover at law, 


Mr. Attorney General and Mr. Foreſter inſiſted for 
plaintiff that ſhe was proper to come into this 
ut, both by reaſon of the deed being in the 


s 


i. 


53 5. 
Q. 


| with Lord Talbot in the doctrine eſtabliſhed by bim in 
tre v. Barker ; for he ſeemed to think it a very natural 


uk ruftion, that the word © ſhare” (uſed by the teſtator in 
5 lat mentioned caſe) meant all that the party took under 
WE vill, which would take in the ſurvived part as well as 
' "WF Original ſhare ; and that it ſtruck him forcibly that 
* whole ought to ſurvive ; but as there were caſes in 


it which expreſsly determined otherwiſe, he did not 
; _ in bankruptcies, to oyerturn them in the caſe 
Ire him 

The parties afterwards filed a bill, and the cauſe was ſet 
m before his Honour the after of the Rolls, who decreed 
n the ſhare did not ſurvive a ſecond time Vid. alſo Per- 
V, Micklethwaite, I P. Will. 278. Pain V. Benſon. 


4. 78. "A 


126 4 


(127) 


prove her title at law; and alſo for that the c 
being in coparcenary, and no partition made, 
.. ſheriff could, upon recovery in a writ of do 


0 coſts. 


De Term. S. Pin. 1735. 
defendants' hands, (4) without which ſhe cou FO: 
intly: y 
x her 
put her into poſſeſſion but of a third of an undi e 
moiety.; and that ſtill recourſe muſt be had tj ble. (. 
Court for a certainty, and not to ſet out a pen 705 
her. The judgment in dower not reducing i 
more certainty than it was before; according 
1 Inſt. ſec. 45. and that by bringing this bil, 
plaintiff had only done at firſt what ſhe muſt} 
done at laſt, 60 | 


Mr. Fazakerley inſiſted on the other hand fort 
def ndant, that though the plaintiff might be 
titled to a diſcovery, yet ſhe could not be ſo to h 
dower aſſigned her; that being a title mereh 
law, and for a detainer of which, damages were 
be aſſeſſed by a jury; and that ſhe was not intit 


to the poſſeſſion of the deeds, but that they | wy 
longed to the defendant. | The 1 
The Lord Chancellor over-ruled the dem 4 


upon both points, ſaying, that there was no p 
ſibility for the plaintiff (as appeared to him) 
recover without the aſſiſtance of the deeds : for,t 
eſtate deſcending upon her huſband in Fuly, and 
dying upon the 11th of March after, before 


* doe 
receipt of rent, or partition made, ſhe could ; 
. . ) Inter. 
prove a ſeiſin at law to entitle herſelf to dower. MW. 
Lord 


Secondly, that ſhe lay under another diffcuſſi the 
as her huſband's eſtate was complicated, and | 
ſhe muſt come here for a partition; otherwiſe t 
conſequence would be, that after judgment: 
execution, ſhe mult, at the end of every ſix mont 


* 


| | | or dower 
(d) For if there ſhould happen to be a mortgage or 
of years in her way, ſhe would be defeated at law and Ii 


I Curia Camcellariae. a 


driven to her action againſt ſuch as held 
intly with her, and who received the profits, 


Fi ther ſhare,” and alſo for her damages for the 
lager; whieh would be abſurd and unreaſon- 

m2 6 = : 3 | 2 *, 5 | 

„ 7 bag nendic bid vd od: 7 
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. on verſus Hudfon Caſe 24. 
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HE plaiatiff | brought: his bill, as admini- Adminiſ- 
ſtrator, againft the defendant; who plead- 29100 = 
| that adminiſtration had been granted to the 5% one 
blaintiff and! to another who died before the bill of nem 
ought 7 and upon that plea the queſtion was, dies, the 
whether, when an adminiſtration is granted to two, adminiſ- 
nd one dies, and the adminiſtration fhall ceaſe and * 
e void d or whether it ſhall ſurvĩve to the other : 

ho is ſtill living? ot red 7 


The Court doubred at firſtyand would hear ci- (128) 
lians : and aceordingly it was now argued by Dr. 


oy aban for the plaintiff, and by Dr. Lee for. the | 
; Wdctendant; and he quoted the cafe of Bowden verſus 


Brwden, the 3oth or 3 iſt of April 17 34, where it 
as adjudged im the Court of Arches, that an admi- 
iſtration does in ſuch caſe determine and ceaſe, 
md does not furvive ; being but an authority, and 
pmereft;. 59K air. Omg! 


Lord Chancellor. There are authorities both ways 


in the preſent” caſe, vix. that of Adams and Buck- 
, 2 Vern. 514. where it was held by the Lord 


= 
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88 


* 
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(e) 80 Curtis v. Curtis, 2 Bro. Cha. Rep. 620. which 
eſtabliſhes the doctrine, that a widow may in all caſes ſue 
ar dower in 4 cqurt of equity. ., 


| 


m ry. : ' N. 2 a Cowper 


_— 
* 


128 


Cor per, that an adminiſtration () would ſurvive; 


De Term. S. Trin. 1735. 


nded to 
ere ME! 
N anted, 


and that of Bowgen verſus Bowden, where the con- 
trary was determined in the eccleſiaſtical Coun, 
As therefore the precedents are not uniform, ye 


muſt conſider this caſe according to the genen — 
rules of ſurvivorſnip; which ſeem to be prey rere 
much the ſame both by the common and civil lay, don 
If an eſtate for 99 years be granted to two, if they Ni bute 
ſhall ſo long live, when one dies the eſtate is de- ey wer: 


now conſider which of theſe caſes reſembles the 


ceſs of time, devolve from the king to the ordi- 


whole; according to Brudenell's caſe, 5 Co. g. but 


termined ; but if a grant be made to two for their 
lives, when one dies the ſurvivor ſhall take the 
in Auditor Curle's caſe, 11 Co. 1. it is held, that if 
an office be granted to two, three ſhall be no ſur- 
vivorſhip of it without ſpecial words. We mul 


preſent one moſt. . It cannot properly be ſaid that 
there was any ſuch thing as an adminiſtrator before 
the ſtatute 31 Ed. 3 Cap. 11. Before that fatut, 
where one died inteſtate, the king, as pater petria, 
was to take care of his eſtate; and this did, in pto- 


nary. And the Hlatute of Nm. 2 cap. 19. which 
was made to compel the ordinary to pay the in- 
teſtate's debts, looks as if they had not been ver 
forward in it before. But by the 31 Ed. 1. the or- 
dinary is to grant adminiſtration: and therefore the 
adminiſtrator is the creature of that fazute; and is to 
be conſidered accordingly. The expreſs words of 


nvorſhi 
gard fc 
ourt ; t 
noble p 


man 


the. ſtatute enable him to ſue and be ſued as an exe - N Mint in. 
cutor: and ſince that time it has never been doubt - Wir me to 
ed but that the property of the goods was well veſted i ay hav 
in him, ſince he now repreſents, the inteſtate in Mun; eſpe 
every thing. By the wording of the 21 H. 8. cap. 5. rud 


(129) 


onſt 


Ccion 


one would imaginẽ, that ſome what beneficial is in- 


0 - % * 


— 
__—Y 


: | $i; TE” ; 8 | r 91.2 | And 
Upon the ground that adminiſtration” is not bare 
authority, but an office; for adminiſtrators are enabled 6 — 


bring aQions in their own names, come in the place 
executors, and therefore the office ſurvives. %o 

| tended 233, 

_ 


I Curia Cantellatiad. 
aded to the adminiſtrator, by reaſon of the perſons 


ere mentioned, to whom adminiſtration is to be 4 
anced, viz. the moſt lawful friend: for, had no | 
efit been intended to him; why might not the 
iminittration be granted to any other as well as to 

+ neareſt of kin? The ſpiritual courts did indeed 
ke bonds of the adminiſtrators to oblige them to 
tribute the eſtate; but as often as they did ſo, 
ey were prohibited by the temporal courts. Nor 
es the Hatute of diſtributions alter the nature of [yl 
e office; it makes him only to be as it were a | 
ee for the perſons: 1ntitled to a diſtribution, and 
wally for himſelf as one of them; and then if a 
int eſtate at law will ſurvive, why ſhall not an ad- 
iniſtration, when they both have a joint eſtate in it? 
truſt will ſurvive though no way beneficial to the 

; and the adminiſtrators being appointed by 

e fatute to come in lieu of executors, the fatute 
therefore made a will for him who is dead in- 
fate: and the office of adminiſtrator is every way 
be compared to that of an executor. (g) It has 
en ſaid indeed, that one executor may do many 
t which one adminiſtrator cannot do without the 
ther adminiſtrator ; but that is nothing to the ſur- 
nyorſhip either for or againſt it. I have all due 
ard for the determinations in the Eccleſiaſtical 
ourt; but have likewiſe a great deal for thoſe of 
noble perſon who ſat here with as much honour as 
y man ever did : and he having determined this 
vint in Adams and Buckland's caſe, I think it ſafer 
vr me to follow that authority than any other which 
tay have paſſed in the Eccleſiaſtical Court /ub filen- 
jv; eſpecially when the queſtion ariſes upon the 
onſtruction of ſeveral acts of parliament, the con⸗ 
uction of which belongs to the temporal courts. 


And fo over-ruled the plea. (5) 


| II 2 2 ans 4 2 . a Yo. a. ey | *% 
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(s) Bacon's Law Tracts, 82. ed. 1741, Burn's Bel: 


233, ; 
(b) Reg. Lib. A. 1735 fol. 468. 
N 2 


1 
] 
N 
W 
1 


Sax Nec of © Sit Chriftepher Deſovouverre (a freeman of U 


ne 
reeman 
he: ſurv 
g befo1 
phana 
10 dev 
defore T1 
he cuſt 


Caſe 25. Hervey verſus. Sir Edward Deſbowverie and 
8 Auguſt. 4 F r 
TILE... S cauſe came on by conſent, and was tis 


a 


London, a don) being ſeiſed ofa; very cofiſiderable real efhy 
freeman and, poſſeſſed of a perſonal eſtate of the value 
40:6. ei. 00,000). by his will dated January 21," 1730, f 

E Vile ei- 0 , * 4 . - 
therthe do Aune his eldeſt daughter (now the wife of 
orphanage Hervey, one of the plaintiffs) the ſum of 14000 
part, or and to his: daughter Z/izabeth:- (another of t 
the con. plaintiffs) the ſum of 20000. and tocthe defendy 
of he he. John Deſbon ver ie, his younger ſon, ':14000!: and 
nefit of viſed all the reſt and reſidue of his perſonal N 
furvivor- to his .extertars, in truſt for is eldeſt ſon, Fremy 
thip, Debouverie. until he ſhould attain his age of tu 
dan  ty-One: and in caſe his eldeſt ſon ſhould die befan 
13 that age, he gave all the reſidue to the defenda 
can an John. "Io (4 „Form 5745350 2 


orphan 2 


deviſe his orphanape part, or the part which accrued by ſurvivorſhip.. 55 
fuch t:ceman may give, by will, to his children, legacies 


Mr. A. 
nd Mr. 
ording 
eplain 
otdevi! 
pon tl 
enty- 
w,2l 
ourſe 0 
ning 
aurday 
* queſt 
* marr] 
Lad. 
Jad 
have 
of Ar 
Milli 
* other 
dece: 
the a 
dere 
* cuſto 
c in th 


| acies inconſiſteat vii 
the diſtribution under the cuſtom; and then fuch children muſt make thei 
election, whether they will abide by: the will, or by the cuſtom? But th 
_ abide by the will in part only, and take die benefr of the cut 
* | Har 10 T0} Tan ora 
| By a codicil dated July 17, 1732, he gave li 
daughter Elizabeth. 3oool. moie (which made het 
fortune 10, 00.) and thereby taking notice ia 
his daughter Anne had been ſame time matried i 
Mr .. Hervey, inftead of 12,0001; he. gave her. © ' 
10,000/. and defired that Mr. Hervey ſhould in 
mediately, upon his deceaſe, give the reſt of his ex 
cutors (Vir. Hervey himſelf being one) a bond, re 
nouncing all farther claims and demands of and from 
his eſtate. The teſtator died ſoon. after, leaving n 
wife, and only the four children above named. 
About two years after Mr. Freeman De/boaveria died 
at the age of eighteen, having made his will; 


-whereby, after ſome pecuniary tegacies given, if 
made his brother John reſiduary legatee. x BEE 


The plaintiffs. hill was, to he let into a ſhare! of 
reeman's reh part, as diſtributable amongſt 
he ſurviying children by the cuſtam, Hreeman by- 
g before twenty oge, who cquld neither deviſe his 
phanage ſhare before that age, nor could his fa- 
her deviſe it, ypan the contingency. of his dying 
fore twenty-one, to one child in bar of the reſt; 
he cuſtom being Paramount to the will, and not to 
x controlled by it. nd 20 tf 


Mr. Attorney General, Mr. Faicerly, Mr. Moreton, 


ording to the cuſtom nothing ſtood in the way af 


eplaintiff's claim; for, that the orphan himſelf could 
otdeviſe-his ſhare, nor could the father deviſe it over 


pon . the contingency of his ſon's dying before 
enty- one; aceording to Pate and Hatton's caſe, 
1 Chan. Caſes, 199. and that of #ilgax verſus Mi- 
is, 2 Vern. 558. (t)and according to the conſtant 
vurſe of the gity; which appeared fram the fol- 
wing precedents taken out of the city books, viz. 
aurday,— April 1570.“ This day it was put in 
; queſtion, whether . uliam Mey, mer chant, who 
married Anne the daughter pf Hilliau Beſwicł of 
Ldon, draper, and was aduanced in the life of the 
{ad William ber father, ſhoyld or juſtly ought to 
have any.part or portion of the orphanage ſhare 
' of Arthur Beſwick, one of the orphans of the ſaid 
Milliam Beſw;ck,which Arthur is deceaſed, amongſt 
other the orphans of the. {aid William, after the 
* deceaſed of the ſaid Arthur, or not? Whereupon 

the ancient and old records were ſeen and conſi- 
dered; and for that it appeared, by the ancient 
cuſtom of this city, that che ſaid William Ofley, 
in the right of the ſaid Aune his wife, ought to 


— 


i So Feſſon v. Effangion, Prec. in Cbanc. 207. Vid. alſo 
Fey v. Deſbouverie, 3 B. Will. 318. note (2). Loeffes v. 
wen Gal. Prec in Chanc. 272. 7 Vin. Abr. 213. pl. 3, 
ule v. Lewuen, | Vern. 88. 


« have, 


nd Mr. Farre/fter, argued for the plainuffs, that ac- 


Me 
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(132), 


don, ſecurities were given for the payment. 
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tc have, amongſt other the orphans and children 

« the ſaid Milliam Befwick, his part of the orpha, 
* age and portion of the ſaid Arrbur after his d. 
ce ceaſe; it was ordered, that the ſurety's bond f 
« the ſaid orphan ſhall be ſent to for the Paymen 
of the ſame to the ſaid William Offiey. 


Note; the cuſtom was, that if the orphanay 
ſhares were not brought into the chamber of Li 


Another to the ere purpoſe, Friday, June 1 
1572, 


_ Cur. Specialis Tint. die 240 Maj 1625, 


** According to the order of this honourable cou 
ge of the 10th of this inftant May, we have. ſundr 
< times met together, and conſidered of the matte 
*© thereby referred to us; and upon examination 
te peruſal and conſideration had of ancient and | 
& ter books and records of this city, we find th 
te the cuſtom is, and ſo hath been taken, declare 
and adjudged by the court, that the orphana 
* part and portion of an orphan of this city, dyin 
* in his or her minority, within the age of twenty 
one years, whether ſon or daughter (if ſuch or 
e phan daughter, fo deceaſing, be unmarried : 
« the time of his or her deceaſe) by the cuſtom « 

this city ought to come and be to and amongſt hi 
F or her brethren or fiſters by the father ſurviving 
« as well advanced as not advanced in the life of d 
« father; although the father of ſuch orphan, b 
„his laſt will, ſhould otherwiſe diſpoſe of 
« ſame, or ſhould die without a will. This 24 
« day of May 1625. Heneage Finch recorder, 7 60 
« mas Middleton, Edward Barkham, Sc. And upol 
«« the certificate a judgment given.“ 


ce Anothe 
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Another judgment of the ſame nature, February 

« 28, 1672. 25 Cb. 2. and the ſame certificate to 

« the Court of Chancery, February 18, 1702. 1 Amn. 

jn Jeſn and Eſington's caſe, Precedents in Chan- 

« cory, 207.” <A 


© Martis 82 Octobris 1639.” 


« Whereas in the cauſe, at the ſuit of George Combe 
« and Anne his wife, one of the daughters of Walter 
« Byrton deceaſed, late citizen and freeman of Lon- 
« Jon, complainant againſt John Burton and others, (1339) 
« depending m the court of requeſts, the ſaid court 
« finding the queſtion to depend upon the cuſtom 
« of this city, whether thereby any orphan of this 
« city, under age, may by will deviſe his orphanage 
« part or not ? or, whether the ſame ought not to 
« be diſtributed among the reſt of the orphans, 
% notwithſtanding the deviſe by will? did think fit 
« that the plaintiff's counſel make their caſe con- 
« cerning the ſaid point, and that Mr. Recorder and 
« Mr. Common Serjeant ſhall be attended therewith ; 
« and that after confideration had, to certify the 
« aforeſaid court the cuſtom of this city in the ſaid 
« point : now this day the caſe was preſented unto 
this court under the hand of counſel on both 
« ſides ; and upon advice and counſel taken there- 
upon by this court, it was agreed and ordered by 
* this court, that Mr. Recorder certify according to 
the truth and cuſtom of this city, that an orphan, 
before his full age of twenty-one years, cannot by 
« will deviſe his orphanage part; but that the ſame 
« ought to be diſtributed amongſt the reſt of the 
« ſurviving orphans, according to the laudable cuſ- 
tom always approved of.” 


Chancery, January 17, 1655. 


A certificate of the ſame purport to the Court of 1 
The 
| 


133 


(134) phanage ſhare, muſt be taken as a mere bounty fron 
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The plaintiff s counſel inſiſted, that by theſe pre. 
cedents it plainly appeared, that neither the father 
nor the orphan (during the minority) eould make 
any diſpoſition of the orphanage ſhare in bar of the 
right of the ſurviving orphans; and chat being 
eſtabliſhed, nothing could bar the plaintiffs in the 

reſent caſe but the pretended ſatisfaction given by 
the father's will for their. ſeveral orphanage ſhares; 
which although indeed not ſo conſiderable as the 
legacies left by the will, yet theſe legacies could 
never be taken as a ſatisfaction for this contingency; 
but as to the 2500. deviſed to each above their or- 


ecaule 
t EXEt 


the teſtator. That this caſe differed from that of Ni- 
ſon verſus Kitſon, (k) Mich 17 12. Precedents in Chan. 
351. and Eg. Caſes, 28. where the wife was obliged 
to take either by the will or the cuſtom ; for, that 
upon the huſband's death there was a preſent right 
veſted immediately in the wife, which the will (if ſhe 
choſe ſtanding to that) ſhould be a ſatisfaction for 
but here was no right in the, platauffs, upon the fa- 
ther's death, to any thing but their own -orphanage 
ſhares. This was a mere ' contingency to' ariſe, not 
out of their father's, but out of their "brother's 
eftate, and is to be conſidered only in that light; 
that the caſes upon ſatisfaftion are generally between 
debtor and creditor ; as is held in Lechmere and 
Lady Lechmere's caſe; (1) but here was neither 
debtor nor creditor, but a mere chance which the ML C 
cuſtom gives to every child of a freeman to take ¶ vill co 


It conti 
this ade 
Itnght 1 


his brother's or his ſiſter's ſhare if dying under age; ¶ teſtato 
and conſequently the rules of ſatisfaction did not Non of 
reach this caſe. That had Sir Chriſtopher Deſbou- Nenter A 
verie advanced the plaintiffs in his life-time, it Wild die 
would never have barred them from this right of Mrs ſome 
iuryivorihip; as was clear ſrom the above prece- ſs no a 
dents; and if fo, it was hard to take it from them, I the c 
ar . 2, food 
. Fa diſti 
() Vid. alſo 1 P. Will. 533. S. C. | to be 
| E) Ante 80. | 21nſt- 


becauſe 


n Curia Cancellariz. 


ecauſe the advancement was by will, and not by 
c executed in che father's life- time. 


Mr. Solicitor General inſiſted for the defendants, 
gat the teſtator's intent was manifeſt, chat the 
daintiffs ſhould have no more than 10, oo l. each; 
d that he had this very contingency in view which 
s happened : fo that the queftion is, whether the 
| ſhall be complied with, or whether the plain- 


geinſt them, and take up that which makes for 
hem, relying upon the operation of the cuſtom? 
he defendants do not pretend that the father had 
wer to deviſe the orphanage ſhare, that is, the 
are of any of the children that ſhould. die before 
enty- one, in bar of the cultom ; but what they 


at iſt upon is, that if the plaintiffs will take advan- 
oht Nee of the additional bequeſt beyond the orphanage 


we, they muſt comply in the whole with the will, 
or; not comply with one part. and waive the other. 
fa · Ne objection that this was a future contingent 
oe Wit, and therefore not within the will, cannot alter 
not e caſe; for, although it was but a contingency at 
ers time of the teſtator's death, yet the releaſe of 
ht; ¶ c contingency might as well be the conſideration 
een ¶ this additional bequeſt, as if it had been a pre- 
and Wright immediately upon Sir Chriſtopher's death. 


the Wd Chancellor. The queſtion here ariſes upon 
ake WW vill compared with the cuſtom. It is clear that 
teſtator intended by his will to make a diſ- 
ton of his perſonal eftate : he has given his 
guter Elizabeth 30001. in caſe his fon Freeman 
ud die before twenty-one ; and by the codicil 
$ fome additional legacies to his children; but 
kts no alteration, as to the deviſe over to his ſon 
em, WW the cideſt fon dying before twenty-one. Had 
food upon the cuſtom alone, there mult have 
12 diſtribution of his orphanage ſhare : but now 
o be conſidered, whether the cuſtom ſhall pre- 
gainſt the expreſs limitations of the will? The 

cuſtom 


auſe 


id ſhall be at liberty to drop that Which makes 


184 


135 


(136) 


be unreaſonable to admit a latitude of taking by 


does not appear that either the plaintiff, Mr. Herv9" 


me teſtator's eſtate but what the cuſtom of L 
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cuſtom is clear that children advanced, as ye 
thoſe who are not advanced, are ſutitled to a di 
bution : and the reaſon is, that when the father: 
vances his child in his life-time, it is ſuppoſed tl 
done with regard to his preſent circumſtances; y 
if it do not appear how much he was advanced yi 
it, it is a bar; otherwiſe, if the quantum appa 
for, the father ſhall not have it in his power ton 
vance one more than the other upon a preſumpi 
that the other may be more fully provided for byt 
death of a third; and therefore it is very reaſom 
that a child advanced, as well as one not advance 
ſhall be intitled to a ſhare upon the death of abr 
ther or ſiſter. It is clear therefore that neither 
freeman nor the orphan can deviſe againſt the a ſhares ot 
tom; nor can they any more deviſe what accu of incre: 
by ſurvivorſhip than the original ſhare : but ſtil i ¶ bequeſt 
father may make a diſpoſition by his will, and la may hap 
it to his children's option, either to take by the! 
or ſtand by the cuſtem. If they chooſe the ſom ¶ ſonal eſt 
that will be a waiver of the cuſtom ; for, it wou - cho 
arred © 


decreed 
will, the 
to the pl 
one or n 
ſhould 1 
Term ne: 


gave thet 
ncy W 
will and 
the orph: 
ſdered it 
that conſ 
ſum of 3 
cuſtom. 

orphanag 
eſtate ; 1 
may be t 
and that 
be not ſc 
better th 


will, as far as that makes for the party, and lik 
wiſe by the cuſtom, as far as that will go, and wii 
the other part of the will which makes againſt hin 
The caſe of Noys verſus Mordaunt, 2 Vern. 58 l. go 
upon that reaſon: and the city precedents proi 
only, that the father cannot by will diſpoſe of 

orphanage ſhare in bar of the cuſtom ; but do nc 
prove, that where a will is made, and legacies git 
by that will, which the child accepts of, that 

ſhall notwithſtanding have recourſe to the cultol 
for his ſhare; and fo, by taking both under the x 
and the cuſtom, defeat that proviſion intended 
his father for others. The bond that the plain 
was to give, is to me a ſtrong proof that the teltatt 
had the cuſtom in view, and intended notwithltand 
ing to make this proviſion for his children; for, 


— — 


his wife had any other claim or right to any paſt 


gf 
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gave them: nor can I ever think that this contin- 
ncy will give them a right to take both by the 
gill and the cuſtom : for, even ſuppoſing it to be 
the orphan's eſtate, it is clear that the teſtator con- 
ſdered it as his own ; and in that view, and upon 
that conſideration, gave the plaintiffs the additional 
ſum of 35,001. beyond what was due to them by the 
cuſtom. And indeed, in propriety of ſpeech, the 
orphanage ſhares are ſo many demands upon his 
eſtate ; ſo that his expreſſion is not ſo improper as 
may be thought. But however, his intent is clear ; 
and that muſt take place, although his expreſſions 
be not ſo. correct as might be; and 10, ooo l. being 
better than 7, 500 l. (which was the amount of the 
ſhares of each of the plaintiffs) with contingencies 
of increaſes by the death of the other children, this 

ueſt of 10,0001. muſt be taken as a bar to what 
may happen by the contingency. I am therefore of 
opinion, that his intent was to diſpoſe of his per- 
ſonal eſtate in ſuch a manner, as that if the plain- 
tiffs chooſe to take by the will, they ſhould be 
barred of what was due by the cuſtom. And ſo 
decreed (m) an election; and if they took by the 
will, then to take nothing by the cuſtom ; reſerving 
to the plaintiff Elizabeth her election until twenty- 
one or marriage; and that Mr. Hervey and his wife 


ſhould make theirs before the firſt day of Hilary 
Term next. 


Mmmm 


() Reg. Lib, A. 1735. fol. 592. 
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| n e 
Term. S. Michaelis 
In CURIA CANcRLLARIX. 
Caſe 26. | | 
5 = Attorney General verſus Scott. 
4. deviſes ANNE Ratford being ſeiſed in fee of landb 
1 trait Ci. 


London and in 5 ſhe and her huſband k. 
e B vied a fine, and by leaſe and releaſe, H 155 
heirs, and 17 1.1 conveyed the premiſſes in Loudon to Thon 


dies. B. Barker and his heirs, to the uſe of him and his hei 
dies. The in truſt to permit the ſaid Anne and her. huſband t 


wife of B. receive the profits during their lives, and the life d 


cannot be 
endowed 
. 


the ſurvivor of them, with power to Anne to chat 
the premiſſes with 400 l.; and ſubject to ſuch pon 
Barter to ſtand ſeiſed to the uſe of the heirs of the 
furvivor of John and Anne. And by another dec 
April 2, 1712, the Eſſex eſtate was conveyed in th 
ſame manner; Ame died in 1713, John the hil- 
band died in 1723, having by his will deviſed th 
truſt eſtate to Lock/ay and his heirs (who was mat: 
ried to his now wife in 1713,) and afterwards, i 


1724, and in 1727, mortgaged ſeveral parts of tie 


premiſſes to the defendant Scott. The eſtate being 
now to be ſold, the queſtion was, whether Loca 
wife had any title of dower to this truſt eſtate, whicl 
(139) might hereafter affect the purchaſers, ſhe having i. 
ſiſted vpon it in her anſwer, 


Fi 


of this c. 


3% expre 
2 moſt 


ted to 
reated n 
ime limit: 
blerved, * 
nother pt 
Was a 
that tin 
huſband 
upon a 
of equi 


that is 


For the wife were cited Fletther (u) verſus Robin- 
u, Precedemis in Chan. and Bants verſus Sutton, 

the Rolls, March 1733, where dower (e) was 
creed of the truſt- eſtate; becauſe there was a di- 
{tion that the truſtees ſhould convey, and there- 
re looked upon as an actual conveyance. 


ALLY £ f j * * 


ES a. 


— 


(n) Cited in Lord Dudley and Ward v. Lady Dowager 
Dudley, Prec. in Chanc. 250, 2 f. Will. 642, S. C. (cited) 
this caſe, Lord Talbot in hy 5 v. Chaplin, 3 P. Will. 
30 expreſſes himfelf thus, * it ſeemed a ſtrange caſe, and 
z moſt . extraordinary. truſt, and was probably a ſhort note 
of the caſe for the private uſe of ſome gentleman, and 
could be of ſervice to no other; for if the father the 
lui qui truſt, ſhould have come for a performance of 
that truſt, he could never have recovered ; but the ſon 
ſhould have held the land diſchatged, it being a fraudulent 
truſt, made to protect the eſtate againſt a forfeiture,” 

(o) In Banat, v. Swton, 2 P. Will. 715, Sir Fof. Jekyll 
med to intimate an opinion, though with confiderable 
dance, of à diſtinction, Whether a wife ſhould be en- 
ted to dower out of a truſt of inheritance, where it is 


ine limited: for conveying the legal eſtate; but it is to be 
hſerved, that he reſted His decifion of that caſe chiefly upon 
nother point of equity, vix. that as in that caſe, there 


TRE vs time limited for conveying the legal eſtate, and 
oF that time bad arrived in the life time of the plaintiff's 
tie dbaſband, the, widow was therefore entitled to dower, 
en principle well known and eftabliſhed in a court 
of equity, that whete an act is to be done by -a. traſtee, 
EF tht is to be looked upon as done, which ought to be 
ene.“ However Lord Talkes decided the Attorney Gene- 


ar, Scott, without any regard to the diſtinction intimated 
dy Sir Fo. Jelyll; and it ſeems now to be clearly ſertled, 
but a wife cannot be endowed of an equity of redemption 
fre, or of any other #ru/?-eſtate of inheritance, wherein the 
band had not, nor has the legal right to the eſtate, 
baplin v. Chaplin, 3 P. Will. 229, Godwin v. Winſmore, 


' 2 Atk. 525, Burgeſs v. Wheate, 1 Black. Rep. 138. 161. 
< Dixon v. Saville, 70. Cha. Rep. 326. 
I- 


Ford 


rated not by the huſtand, but ſome other perſon, and no 


139 


139 f 


(140) 


upon only as an equitable intereſt : for, there cn 


is, Whether the feme of the deviſee ſhall be intit 


ed in another light, Nor is there any greater * 
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Lord Chancellor. The queſtion is very conſid 
able, and very proper to be ſettled. Dower is pn 
perly a legal demand; and here the eſtate is limit 
to the truſtees and their heirs, to the uſe of the 
and their heirs : ſo that it is actually executed in 
truſtees ; and whatever comes after can be look: 


not be an uſe upon an uſe. The queſtion there 


to dower at law? No dower was of. an uſe beſu And ſo 
the ſtatute, it being intirely a legal demand; as x 
pears, from Yernon's caſe, 4 Co. 1. And then hi 
can ſhe be dowable of a truſt after the ſtatute, find 
no difference can be aſſigned between a truſt i MUN 
and an uſe before the ſtatute ? And courts {MY eve! 


equity muſt follow the ſame rules now as to tru 
as prevailed before the ſtatute as to uſes. Hoi 
difference now received, between tenant by t 


curteſy and tenant in dower. ever came to be el -y 
bliſhed, I cannot tell : but that it is eſtabliſhed | * 


certain. Nor have I heard any caſe cited to t 
contrary, but that of Fletcher verſus Robinſon, whit 
was determined upon another reaſon, that does nt 
affect the preſent caſe. That of Bottomly verl 
Lord Fairfax, Paſch. 1712. Precedents in Chan: 3 
is an exact authority that a woman ſhall not be 

dowed of a truſt; and the received practice of 
ſerting truſtees to bar dower would otherwiſe bet 
no ſignification. For me therefore to do a thin 


d one ſ 
endant 


merely upon the authority of an obſcure cale, (] 7 
Fletcher verſus Robinſon) which does not ſeem ys 
have been determined upon that point neither, ul P et 
that might perhaps ſhake the ſettlements of f. 
hundred families, is what I cannot anſwer to 
conſcience. I do not think it neceſſary to fay 1 bs 
thing as to the caſes where terms are ſtanding ol — 8 


as Lady Dudley verſus Lord Dudley, Precedens 
Chan. 241. and that of Counteſs of Radnor vert 
Vandebendy, 1 Vern. 356. and Show. Parliament 0 


69. For they are different, and are to be conide p) Reg. 


103 
ceſliſ 
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ity, at this time, of determining the quèſtion 
re the legal eſtate is firſt in the huſband, and 
equently the wife intitled to the dower, and 
is conveyed to truſtees by the huſband ; for, 
he preſent caſe, it was originally a truſt-eſtate, 
| could not be any inducement to her in her mar- 
te; for, ſhe married in 1713. and the truſt- eſtate 


WS not deviſed to her huſband until 1723. (p) ten 
. after her marriage. P 
aa ſo decreed the wife not dowable. 
Law verſus Law. ( - __ 


DMUND Law, the plaintiff's late huſband, A bond 
gave his elder brother a bond, reciting, That given to 
reas the ſaid Edmund Law had been for many Þ? rg 
an officer and ſuperviſor of exciſe, by the peo- curing the 
ement of his brother Richard Law the defendant, office of 
| that the ſaid Richard Law had promiſed to uſe collector 
utmoſt endeavour and intereſt to procure him to vf _ 
advanced to the office of collector of the exciſe, d gas, 
n condition that the ſaid Zdmund Law ſhall pay 5 & 6 Ed. 
the ſaid Richard Law 101. per ann. ſo long as he 6. againſt 
continue ſuperviſor (his then office) and 201. — or — 
an, as long as he ſhould be collector: the con- falls ih 
lon therefore was, That if Edmund ſhould pay in the rea- 
lad 10 l. and 201. per am. c. Edmund Law ſon of 
| one ſum of 10 l. and died inteſtate; and the marriage - 
endant Richard Lat brought an action upon the rf 
NC againſt the plaintiff, the widow and admini- 3 
trix of Edmund; and ſhe thereupon brought her fore de- 


Ito ſet aſide this bond, and to have the 10 l. re- creed it to 
ded. | be deli- 


\ | vered up 
to be cancelled, and perpetual injun&ion- 


Lird Chancellor. lt is agreed on all hands that (141) 
bond is good at law: wherefore the repreſenta- 


) Reg. Lib. ran fol. 84. 
E Will. 391, 8. C. 


tive 
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tive of the obligor is obliged to come Hither fir 
lief. The general head of relief goes upon fh 


e Coul 


onds O 


de, relie 


and'i ſition; of which there is nothi 
in the prefent cafe, but the whole confi IT | * 
pears in the condition. The queſtion 1 is, Whethy inſt 


this be ſuch a bond as a Court of aa = 


hich at 
relieve * ? hich a 


uſe, S-1 


This is but one agreement t ch rh ouch 
periods, uz. That of having obtained if ©). 

— a ſuperviſor, and that of procuring the a 1 by 
lectorſhip: and then the condition is to pay twok ** 
veral ſums. It relates to an office 1 is cer objec 
ly within: the Statuts 5 & Zd. 6. For, t ol... ha 
cerns the King's revenue, and eannor be e 
by deputy ; and nobody can ſay bus char the E. 
of offices within that Statuir is a public mile...” cas 
the Legiſlature has adjudged it to he ſo. And f ings © 
though this be not di a ſale wiehin the Saur en 
1 yet it is in effect the fame; chere being little or! ts life 
difference between a commiſſioner's/tak '« ſum WW the c: 
money, and another perſon's taking ĩt to f io at fi 
the commiſſioner: the inconveniencies are the (ing cry m 
ſince thereby the perſons appomting are dec W-.1 for 
and fo is the public; and chere is a very ſtrong pl... preſ 
ſumption that the perſon ſo giving is not duly H. 72. 
lifed for the execution of the office: and in "RIM 
very caſe it appears that the obligor was ſuſpende der che 
The objection, That this being a penal aw, is not roſſeſſec 
be extended in equity, is eafily anſwered; ob. (5 


- - though penal laws are not to be extended as to pt 


tracts made to elude laws enacted for the pub 


for future acts, as well as for ſuch as are paſſed 


nalties and puniſhments; yet if there be a pull 
miſchief, and a Court of Equity ſees private col (r) D 
in 


good, it ought to interpoſe. Here is a bond g, Pee 


and which is the ſame as if given to a commiſſio dnl 
for a direct ſale. And indeed had there been! 


precedent of the ſame nature, I ſhould have n Cunn:s 


courage enough to have made one in the prel 
calc : but I ſhall be abundantly warranted by 
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e Court has done in caſes within the ſame reaſon. 
nds of reſignatinn art not entirely parallel; for, 
e. relieving or not relieving agaiſt them, depends 
pon the uſe made of them ex poſt facto; (7) 
{bonds given in fraud of marriage are relieved 
painſt, by reaſon of the extortion and impoſition 
hich attends them ; as in the Duke of Hamilton's 
uſe, 2 Vern, 652, But marriage brocage bonds 
il directly within the reaſon of this caſe, being in- 
rely a voluntary act: nor does the Court inter- 
joſe therein for the particular damage to the party 
ah, but likewiſe from a public conſideration ; 
parriage greatly concerning the public. And it is 
0 objection, that the point of relieving againſt 
hem has been ſettled but lately : for, it was ſettled 
pon very great conſideration, and there are now 
hany precedents of it: if therefore in this and the 
ke caſes, this Court does interpoſe and regulate 
ings of a public nature, as in the caſe of a young 
eir's entering into unreaſonable contracts during 
he life of the parent; why ſhall it not do the like 
the caſe before us, the inconveniences of wink- 
ng at ſuch practices being plain and obvious to 
very man's underſtanding ? Some caſes have been 
ted for the defendant, none of which come up to 
bur preſent caſe; as Lawrence verſus Brazier, 1 Chan. 
(. 72. where it does not at all appear what the 
ofice was, and the only queſtion there is, Whe- 
ther the party ſhould pay for the time he was diſ- 
poſſeſſed ; that of Beresford verſus Done, 1 Vern. 
98. (F) related to a commiſſion in the army: and 


Fr CT 


(r) Durſton v. Sandys, 1 Vern, 411, Hawkins v. Turner, 
Rr. in Chanc. 5 13, Heſketh v. Gray, 2 Burn's Ecel. Law, 
zu, Peel v. the Earl of Carliſle, Sho. 227, 534, Biſhop of 
Lindon v. Fytche, 1 Bro. Cha. Rep. 96, in which caſe the 
legality of general bonds of reſignation was determined 
don an appeal to the Houſe of Lords, 3oth May 1783, vide 
full report of this caſe, with the arguments of the judges, 
n Cunningham*s Law of Simony. 
(r) Ive v. , Prec. in Chanc. 199, S. P. 
O no 


* f 
, 


baron and Chancellor held, that the huſband's right to 


ing next 
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no Jaw! prohibits the ſale of ſuch, no more 
does that of purſer of a ſhip ; which was Sn 

verſus Gibbons, (ti.) 2 Vern, 308. That of Ly 
verſus Strode, 2 Chan. Ca. 48. had nothingi 
init; for, the payment was not to be abſolute 
only in caſe the profits amounted to 4000, orn 
beſides the whole profits belonging to the 5 
himſelf, that was but a reſervation of what vu 
right, viz./ the profits of the office. And in th 
Bellemy verſus Burrow, the ſole queſtion, was, 
ther that office was capable of a truſt? So that 
of thoſe caſes come near to the preſent one; 

(143) is clearly within the miſchief of 5 & 6 Eg.6 

therefore not to be endured. 


And therefore decreed (u) the bond to bet 
celled, and a perpetual injunction. (x) 


Caſe 28. 
14 Ne | | , e being 
vemb. Ex parte Lyne, a Lunatic. ned, fo 


— HE. cuſtody of the lunatic's eſtate was g 1 
tic's eſtas to huſband and wife, the wife being nat 
granted to kin to the Junatic : the wife died, and the 


teme (the cuſtody of the Junatic's eſtate was determinet 
feme be- 8 * Bun 

eing a joint grant, and a mere authority will 
of kin) de- any intereſt ; and ſaid, it had been ſo deternu 
termines In the Lord King's time. 


on her 


death. 


%) Vid. Purdy v. Stacey, 5 Burr. 2698. 
(*.) Harrington v. Du Chatel, 1 Bro. Cha, Rep. 125 


which caſe a perpetual injunction was granted again 
bond for the purchaſe of an office, upon the public pole 
the law, and being ſimilar to marriage-brocage bonds 
though the office was admitted not ro be within the 6 
of 5 6 of Ed. 6. Morris v. M'Cullock, Ambl. Ry. 4 
"Dehenham v. Ox, 1 Veſ. 276, 3 Bac. Alr. 735. 6. 


(x) Reg. Lib. An. 1735, fol. 86. 


re f 


9 Kenſey verſus L bas. | Caſe 2 * 
#7 Seer 
neil Edward Nichols being ſeiſed in fee of ſeveral vemb. 


lands in Northamptonſhire and elſewhere, Auguſt 1 2 
nog. made his will; whereby he deviſed his jc, hi 
or of Faxton, and lands lying there, and other lands and 
kin the will mentioned, ta. truſtees and their tenements 
in truſt for the plaintiff Jane Kerſey, and the n 54 wt 
7 Suſenna Danvers her filter, and all other his — 
Juages, cottages, cloſes, woodlands and tene- part of 
ts (y) whatſoever in Faxton, Haſlebitch, Subby rents for 
Hardwicke, in Northamptonſhire, and all other 1 
lands and tenements not therein after deviſed, -- dag 
n truſt that his ſaid truſtees, and the ſurvivor of dies; the 
1 ſhould, out of the rents, . iſſues and profits, church of 
ly for ever, pay the ſum of ol. a, piece, with- B. be 
any deduction, to the ſeveral vicars, for the igt the 
e being, of eight ſeveral vicarages in his will bas law 
ned, for the, augmentation of their vicarages ; ſhall pre- 
that whenever the profits of thoſe lands amount - ſent. 
to more than the yearly payment, and his truſ- 
expences, that then the ſurplus ſhould be diſ- 
ed of in ſuch, charitable uſes as his truſtees ſhould 
K fit: the teſtator died, leaving the plaintiff | 
Ithe lady Suſanna Danvers his heirs at law: which (144) 
er died ſoon after, without iſſue; and now the 

h of Hardwicke-becoming void (which was full 
the time of the teſtator's death) the plaintiff 
ght her bill to have the preſentation : for, the 

dwſon not paſſing, by the deviſe to the truſtees, 
| belong to her as heir at law. 


lute 


Orn 


) The words of the deviſe, as ſtated in Reg. Lib. are, 
Ul other his meſſuages, lands, tenements, and beredita- 
wnt: whatſoever, in Paxton, Haſlebitch, Subby and Hard- 
vicke, and all other his lands and tenements, G. 
Ne, the word ©  hereditaments,”” ſeems much ſtronger 
lay of the other words uſed. | 


O 2 | The 


144 


what deficiency might be in the eſtate. 


diſpoſed of remains in himſelf, muſt take place 


* which would be much better if intirely prohib 


: «& lands and houſes, are tenements, ſo, is an advouſ® 
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The truſtees and vicars inſiſted in their af cially 
that by the general deviſe the advowſon paſk; ped | 


that the teſtator intended it to paſs to n _ 
hIdanc| 


g bu 


Lord Chancellor. The queſtion is, Wheta went 
advowlon paſſed to the truſtees by the will? hee 
I rather incline to think, that by the firſt wi 
does not paſs, there being lands lying and u t. 
Hardwicke to ſatisfy theſe words; and an ali” - 
ſon being but a right of preſenting, cannot E 
to be ſituate. (2) Nor can I clear that the wa ed! 
nements, (a) which has been ſaid to carry theu War tu 
ſon, does extend to incorporeal inheritances: | . = 
do not think it neceſſary to enter into that q n 0 
at this time. And I ſhall conſider it a devi cen 
truſtees, ſo far as it may be beneficial to the thy 
rity, but not where it cannot be any way ben 
to it: as in the preſent caſe, the church 
actually void, and conſequently cannot be be 
cial; for, no money muſt or can be taken fe 
filling it; and if ſo, the rule, That whatever i 


the heir at law conſequently be intitled to thi 
ſentation, there being no proviſion that eit 
rruſtees or the charity ſhould have it: It hal 
ſaid indeed, that this might be a beneficial 
by the truftees felling the next avoidance; 0 
he has made no fuch proviſion, I do not til 
proper by ſuch a conſtruction to advance at 


lor dire 


(S) Co. Lett. 17, 2 Black. Com, 21-2, 1 Bum dhe C. 
Law 8. Set . de advo 
(a) S Vid. Co. Lin. 6, 19, 20, 374, 6. Vin. N 
Title Aſetts, p. 145. pl. 28, Weſtfaling v. Weſifal"% wary 
460, 2 Black. Com. 16, 17, where it is ſaid, that, © erred, 
dl the Ju 

« nement ; and a franchiſe, an office, à right of © 
a peerage, or other property of the lite unſub 
are, all of them, legally ſpeaking, tenements. ? 


ch 
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cially in the preſent caſe, where it cannot be 
ved that he intended any ſuch thing. In caſes 
mortgages, the mortgagor preſents to every | 
dance before forecloſure : ( for, the lands (145) 
g but a pledge in the mortgagee's hands for the 
ment of his debt, he can receive nothing but 
t may be accounted for in its nature; which a 
ſentation cannot be; and therefore he ſhall not 
e it. (c) So in Atherton verſus Sir Walter Cal- 
ly, the truſtees having no intereſt, only a bare 
wer of nomination, the right of preſentation was 
reed to be in the infant. As therefore this par- 
ular turn is not to be given away by the will, and 
ce nothing 1s intended for the truſtees but a re- 
burſement of their charges, and this cannot be 
plicable to the charity, I think this turn belongs 
the heir at law, and chat her preſentee muſt be 


Inutted (4). 


A caſe was made for the opinion of the judges of 
R. Whether the word 7tenements, in the will, 


—— 


* 


(b) Vide Amburſt v. Dacuiing, 2 Vern. 401. Jory v. Cox, Prec. 
Chanc. 71, Gardiner v. Gr tb, 2 P. Will. 404. Gully v. 
by, Strange 403. Maclenſie v. Robinſon, 3 Atk. 559. 


e) Upon the ſame principle it is, that a guardian in 
cape ſhall not preſent to an advowſon, becauſe he can re- 
ve nothing for it, and by conſequence he cannot account 
Irit ; and by the law, he can meddle with nothing which 


cannot account for, Ca. Litt. 17. 


(d) Reg. Lib. A. 1735, fi. 333, by the name of Kemſey 
Earl of Hallifax. From which it appears the Lord Chan- 
lor directed, that a caſe ſhould be made for the judgment 
if the Court of King's Bench, on this point, vis. whether 
it adrowſon in queſtion, paſſed by the will of Sir Ed. 
Nicholas to the defendants, the truſtees, or not : and the con- 
eration to whom the right of preſentation belonged was 
reſerved, until the cauſe came on to be heard on the certificate 
vi the judges, 


would 
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would paſs the inheritance of the advowſon to 
truſtees? ſe/ Ck 


2 . Chapman verſus Bae. i hay 
4. deviſes JOSEPH Bale, deviſed all his freehold, aff, core 
— _ hold and leaſehold, and all his real and pf year 


copyhold ſonal eſtate not therein before deviſed, to th 


and leaſe. truſtees, there heirs, executors and aſſigns, in i alia 
hold, to pay his ſon Jaac Bliſſett 371. uarterly; and profi 
all his he married with conſent, then double the ſum ee the 


real and if he ſhould have any child or children, he give 


mg ot reſt and reſidue of the yearly rents and profits of| 


before de- {aid truſt-eſtate, over and above the ſaid yearly p 
viſed to ment, to be applied, during the life of the ſaidk 
three trul- for the education and benefit of ſuch child or d 


* wy dren: and then he goes on in theſe words, i... ma 
in truſt to After my ſon's deceaſe, I give one moiety of 
pay his ſon © ſaid truſt- eſtate“ to ſuch child and children of i 
B. an an- ce ſaid ſon as he ſhall leave, their reſpective he 
nutty; cc | to the ſurvivor: 
© executors and aſſigns, and to the ſurvivor; 


_— he © the other moiety I give to the child and child 


have any © of my grandſon Fo/eph Dickenſon, and every ot 
child or « child and children of my daughter, their he 
| — « and aſſigns, and the ſurvivor of them. Then 
ba: AY « caſe Iſaac die without iſſue, the firſt moiety 


rents, du- ©* Foſeph * and other child and children 


15 deat 
nitatior 


ring wo « Sarab and their heirs, Sc. Then by ano ed ac 
ife, for | 
the education and benefit of ſuch child or children; and after B.'s& is deat 
ceaſe, a moiety of the truſt eſtate to ſuch child and children as he H eaving 
leave, their heirs, &c. the other moiety to the ehild and children of fits. 
grandſon C. and every other child and children of his daughter & h ich enſ 
heirs, &c. And if B. die without ifſue, the firſt moiety to C. and oth ly de 
child and children of S. and their heirs, &c. and directs an annual pil ny 
ment to ſuch wife as B. ſhall marry. The teſtator died; B. mami 

and had iſſue a ſon and daughter, and died; afterwards C. married, at This 


had iflue a daughter, and died: the limitation to the daughter of C. 
well ſupported by the eſtate in the truſtees ; or, if not, is good 5 
executory deviſe ; and the profits, &c. ſhall go to the children of J. 


vas de 
df the 
eſtate 1 
2 chil 
ſhould 
teſtato 


( 46) (e) Note The judges afterwards certified, that the 2 

vowſon did not paſs by the deviſe in queſtion, from a man 
ſcript note of the late Mr. Cox of Lincoln's Inn, contained i 
No, fol. in the library of that ſociety. qui 


ee ee ee ee eee ES p— —— — ——— — —⅞ p K ˙¹•² ̃ ˙ͤtͤ ͤrn P K wům_wpñ- e . 
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aſe he appoints 1001. per ann. as à jointure to 

wife his ſon aac ſhould marry, in caſe he mar- 

{ with conſent; and gives'to his ſaid grandſon 

pb Dickenſon 30 I. per ann. for his maintenance, 
tl his age of fifteen, and then 200 l. to ꝓut him 
t apprentice : ſoon after the teſtator died. In 
year 1712. Jaac Bliffett, the teſtator's ſon, 
wght his bill for a diſcovery, and it was decreed. 
x alia) by Lord Harcourt, That the ſurplus of 
profits of the teſtator's real eſtate (over and 
ove the ſeveral. payments directed by the will) 

d the produce of the perſonal eſtate ſnould be 
proved for the benefit of ſuch child or children 
the ſaid Jaac ſhould have; and that after Jaac's 
ath, and upon his having a child, all parties in- 

reſted ſhould apply to the Court. Soon after 
ae married with conſent; and having iſſue a ſon 
d daughter, applied to the Court for farther di- 

ions : whereupon it was decreed by the Lord 

per, that the produce of the ſurplus of the teſta=. 
rs eſtate to the time that aac had a child, ſhould 
v in augmentation of the ſaid ſurplus ; but that 
he produce of ſuch ſurplus, from the birth of J/aac's 
Iſt child, ſhould be paid to him for the main- 

nance of his children during his life ; and that at 
is death the eftate ſhould go according to the li- 

nitations in the teſtator's will. aac Bliſſett conti- 

wed accordingly to receive the ſurplus profits until 

is death, which was upon the 10thof October, 17 28. 
aving a ſon and two daughters, the now defend- 

s. About two years after /aac's death, geb 

Pickenſon married, and had iſſue the plaitiſf his 

nly daughter, and died ſoon after. * 


This cauſe was firſt heard at the Rolls, where it 
as decreed for the plaintiff; and that the produce 
the ſurplus of the teſtator's real and perſonal 
elate incurred after his death, and before //aac had 
2 child born, ſhould not go to ſuch child, but 
would go in augmentation of the re/iduum of the 
tſlator's eſtate. | 

— 551 And 
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De Term. S. Mich, 1735. 
And now coming on to be reheard, two queſtiq 


were made; Firſt, Whether the children of Jil 


Dickenſon took by way of executory deviſe or cn 
tingent remainder ? for, if* they took by the lau 
then the plaintiff could never take, ſhe being bi 

three years after Jaac's, the. particular tenant 
death. The ſecond queſtion was, W hat ſhould be 
come of the ſurplus of the real and perſonal eſtay 


of the teſtator from his death until the birth g 


Laac's firſt child? Whether it ſhould go to ty 
children of Jaac, or whether it ſhould go to th 
augmenting the re/duum ? 


Mr. Attorney General, Mr. Verney and Mr. Far 


kerley argued for the defendants, that the rules d 


truſts veſted, were the ſame as thoſe of eſtates | 
mited to uſes at law ; and that no rule was bett 
known than that the remainder muſt veſt eo infa 
the particular eſtate determines. That the dang 
of perpetuities was equal in truſts and legal eſtates 
and that executory deviſes were no more to be tz 


voured here than at law. That where nothing goes 


to the heir at law as undiſpoſed of until the conti 
gency happens, upon which the deviſee's intereſt! 
to ariſe, then it is a contingent remainder, Thu 
here was no deſcent to the heir in the mean time, 
the whole being diſpoſed of during the life of [a 
And though part of the profits were to be laid out 
during his life, for the benefit and education of hi 
children, and there were children born before his 


death, that did only veſt their intereſt in them u 


their father's life-time z and there being a compleat 
diſpoſition of the profits during the life of au 
makes it a freehold of the truſt in being, as to the 
u hole truſt, viz. part to himſelf, and part to l 
children. Beſides, no more is executed here in tit 


truſtees than is ſufficient to ſerve the purpoſes ipe- 
cified during the life of Jaac ; and both the trill 
eſtate and intereſt determine with his life: for, tht 
traſtees cannot have a greater eſtate by implicatiol 


than what the expreſs words give them, unleſs 8 


which 
but as: 
by vert 
conſtru 
has be 
too rer 
within 

queſtio 
pals it 
muſt b 
Its not 
minatic 
and cal 


Mr. 
That * 
yet col 
eviden 


the ch 


"In Curia Cancellariae. 


,urpoſes directed neceſſarily require it: the Court 
never extending the conſtruction againſt the veſting 


of uſes. Now, after aac's death, the legal eſtate - 


is deviſed, part to his children, and part to the 
children of Joſeph Dickenſon ; and is deviſed by verba 
& pragſenti, which are only proper for a remainder, 
and to make an uſe executed: for, whenever the 
deviſe is in verbis de prac/entt, and the teſtator intends 
2 preſent deviſe, no fact can alter it: and if it can- 
not take effect as ſuch, it ſhall rather be void than 
be conſtrued a future deviſe; the conſequences 
being no ingredient in the conſtruction. This 
appears from the caſe of Scattergood verſus Edge, 


Kalk. 229. where it was agreed, that if the words 


had been to a child to be born, it would have been 
good by way of executory deviſe ; but being to 
truſtees for ele ven years, and then to the firſt ſon 
of A. in tail, who had no ſon at that time, that it 
vas void; there being no perſon in gfe capable of 
aking at that time. The ſame determination was 
in Goodright and Corniſbes caſe, 1 Salk. 226. in both 
which caſes it was impoſſable to ſupport the deviſe 
but as a future one ; yet the teſtator having deviſed 
by verba de pragſenti, the Court would not make a 
conſtruction in favour of the party not born. What 
has been ſaid for the plaintiffs, that this was not 
too remote a contingency becaule confined to ariſe 
within the compaſs of a life, is agreed; but the 
queſtion is, Whether it was the teſtator's intent to 
paſs it in that manner? and if it was not, then it 
muſt be a contingent remainder; and as tuch, by 


ts not taking effect in due time, upon the deter- 


mination of the eſtate of freehold in {/aac, is void, 
and can never ariſe. 


Mr. Solicitor General replied for the plaintiff, 
That although the deviſe was in verbis de pragſenti, 
yet conſidering the whole frame of the will, it was 
evident that the teſtator's intent was to extend it to 


the children born thereafter, the words being uſed 


pro- 


(149) 
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promiſcuouſly,. and making no difference between 


the children already born, and thoſe to be born, 
And in Scattergood and Eqdge's cafe, there was no- 
thing to ſhew the intent to be to take in the chil. 
dren unborn: whereas the clauſe in the will, where. 
by, upon the death of Foſeph and his daughter 
without children, he gives their moiety to Hane 
children, ſhews plainly that he muſt mean children 
to be born, ſince he knew that Joſeph had no chil- 
dren at that time ; and that he, by another clauſe 
provided a particular maintenance for him until his 
age of fifteen : nor was it more reaſonable to con. 
ſtrue this to be an uſe executed in the truſtees only 
during Jaac's life, and then to determine; for, 
there are many other purpoſes in the will to be 
ſerved by them, which do not any way depend upon 
Jaac's life, as the annuity given to his wife, the 
direction about putting out boys to apprenticeſhip, 
and others which are quite diſtinct from, and ham 


no dependency upon Jſaac's life, but can ariſe no 
- way but from the t 


eſtate : and ſurely it could 
never be his intent to make ſuch a diſpoſition as 
would be liable ſo ſoon to be defeated by the deter. 
mination of the truſtee's eſtate, but rather to con- 
tinue the uſes for the benefit of all that were named; 
which could only be done by the continuance of the 
truſtee's intereſt : and the words being well able to 
bear that conſtruction, it is the moſt reaſonableway 
of taking his intent. 05” 914 ml 


Lord Chancellor. The firſt queſtion is, whether 
this limitation to the plaintiff be good or void? It 
has been ſaid, that the truſt eſtate determining upon 
Jaac's death, the limitation to Jepb's children was 
of a legal eſtate, and being by verba de prazent, 
could enure only as a contingent remainder; and 
conſequently the plaintiff could never take, becaulc 
not in eſe at the determination of the particular 
eſtate by the death of Jaac. The whole depends 
upon the teſtator's intent, as to the continuance 


tion to 


make | 
truſtee 

Cor 
queſtic 
ſhall ei 
remair 


taking 
mited 
Jiſeph 
and the 


—ͤ —ĩ— 


/ 
ſhall hay 
poles of 
tor cann 
tion. ( 
* A 
2 Kran 
1685, 8 
491, H 


” Þ S & c* T T 


B =S &# 


1n Curia Cantligriae,.- 


the eſtate deviſed to the -truſtees, whether hein. 
ended the whole legal eſtiꝶs to continue in them, 
or whether only. for a particular time or purpoſe: 


t m eſtate be Iimitted to A. and his heirs, in truſk _ 
for B. and. his heirs, then it is executed in B. agg 
his heirs :, but where particular things are t) b 
done by the truſtees, as in this caſe the ſeveral pay 
ments that are to be made to the ſeveral. perſon, 


it is neceſſary that the eſtate ſhould remain in the! 

ſo long, at leaſt as thoſe particular purpaſes require 
it. () No authority has been cited to warant the 
doctrine, that in caſe of ſuch a general limitation to 
truſtees as the preſent caſe is, that they ſhould have 


but a particular intereſt, and then that interęſt tg 


determine; ſuch a caſe might indeed be framed, 
but was never intended here; there being many 
urpoſes to take effect, which might endure longer 
than the life of {aac 3; and. the taking it in ſo con- 
fined a ſenſe, would be making a ſecond. conftruc- 
tion to diſappoint. the teſtator's intent, which was to 
2 an intire diſpoſition of the lagal eſtate to the 
truſtees, SEW 
Conſidering, it. therefore as a traſk-eſtate, the 
queſtion is, whether this limitation to the plaintiff 
hall enure by way of executory deviſg, or cntiggent 
remainder? and J think no ohjection againſt its 
taking place as an executory deviſe, that it is li- 
mited by verba de pragſenti; for, it appears that 
Joſeph was very young at the time of the deviſe, 
and the teſtator's providing a maintenance for him 
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NO IIS. 


(f) Accordingly it has been determined, that truſtees 
ſhall have a fee without words of limitation, where the pur- 
poſes of the truſt require it, and the intention of the teſta- 
tor cannot otherwiſe be effectuated and carried into execu- 
non. Colliers caſe 6 Co. 16, Willis v. Lucas, 1 Þ. Will. 
472, Ackland v. Ackland, 2 Vern. 687, Shaw v. Weigh, 
2 Strange 798, Oates leſſee of Martham v. Cooke, 3 Burr. 
i685, 1 Black. Rep. 543, 8. C. Rogers v. Gibſon, 1 Vf. 
491, Fearne's Conting, Rem, 231. 
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De Term S. Mich. 1735. 
until he ſhould attain to the age of fifteen, is a proof 
of his knowing that Joſeph had no children at that 
time; it being intirely improbable that he ſhould 
have any in being, when he was himſelf of ſo tender 
an age at the time of the deviſe : ſo that although 
the words be in pragſenti, they muſt be taken in: 
future ſenſe, in order to ſerve his intent; which ap- 
pears manifeſtly to be, that the children of Toſh 
ſhould take in its creation; therefore it was execu- 
tory. But then it has been ſaid, that when Ja 
had a ſon born, the remainder veſted in him, and 
conſequently, the limitations to the other became 


veſted remainders likewiſe ; and the remainder-men 


not being in rerum natura at the time of Iſaac's 
death, this remainder can never ariſe. But in re- 
gard to truſts, the rules are not ſo ſtrict as at law; 
for, the whole legal eſtate being in the truſtees, the 
inconveniency of the freehold's being in abeyance, 
if the particular eſtate determines before the contin- 
gency (upon. which the remainder depends) does 
happen, is thereby prevented; there being always: 
ſufficient.tenant to the praccipe ; the defect of which 
was the Tole miſchief the law provided againſt 
And even the reaſon is not now ſo ſtrong, as when 
real actions, which can be brought againſt the te- 
nant of the freehold only, were more in uſe. The 
whole therefore being in the truſtees, ſupports the 
ſeveral uſes that are to ariſe out of their intereſt, 
which continuing in them until the birth of the 
plaintiff, whether it be taken as a futnre limitation, 
or as a contingent remainder of a truſt, is good 


either way. (g. Th 
e 


— 


(g) It ſeems therefore from this determination, that it 
caſes where the legal eſtate is deviſed to, and veſted i 
truſtees in truſt, there is no neceſſity for any preceding 5 
ticular eſtate of freehold, to ſupport contingent limitations: 
for that the legal eſtate in the truſtees, will be ſuff⸗ 
cient for the purpoſe ; and conſequently in ſuch caſes, it 
got neceflary, that a contingent remainder ſhould veſt U 


A EBS. 


| In Curia Cancellariae. 
The next queſtion is, what ſhall become of the 
intermediate profits from the time of the reſtator's 


death, until the birth of Zaac's ſon ? Upon this 


head, and in this very caſe, there have been two 
different decrees : the firſt by the Lord Harcourt, 
who thought thoſe profits ſhould belong to the, 
children of aac when born; the other by the Lord 

er, who was of opinion, that the children had 
no right to them, but that they ſhould go in aug- 
mentation of the truſt-eſtate. I am at a loſs how to 


determine between two as great men as ever fat 


here: but the whole being open before me, I muſt 
give my judgment in the manner which ſeems to 
me moſt 1eaſonable. He gives, in caſe [aac ſhould 
have any children, the reſt and reſidue of the yearly 
rents and profits for the education and benefit of 
ſuch children. Now the words ref (b) and reſidue 
are words of relation, and part of ſomewhat that 
went before; the preceding diſpoſition being of 
yearly rents and profits, the words reft and reſidue 
muſt be applied to them, and not to the capital, 
which was not givenaway before. Indeed had thoſe 
children never been born, then they could never 
take; but when they are born, how can I deter- 
mine that they ſhall not take what is expreſsly 


given them without any diſtinction between pro- (152) 


fits before and after their birth? The words benefit 
and education make it plain that they are intitled to 
them all abſolutely and intirely. 


And io varied (i) the decree at the Rolls as to 
this laſt only. 
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the time the . preceding truſt limitation expires. So Hop- 


kins v. Hopkins, ante 44, 1 Veſ. 269, and 1 Ath, 581, S. C. 
Fearne's Conting. Rem. 231. 


(b) Rogers v. Gibſon, 1 Veſ. 491, 495. 
() Reg. Lib. 4. 1735, fol. 298. 
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Caſe 31. 8 121 | 
24 No- | Ajfpton verſus Acton. 


A. deviſes | ; tan, Dy will, gave to his n 
ae 7 — Aſhton, and. two other, perſons, 6 


to his ne- 


phew 


can b 
teſtat 
man, 

an eſt 
not p 
will h. 
the ca 


annuities . . * 7 
be laid tled on the aintiff for life, remainder to his flue; ies! 
out in and afterWards by a codicil, dated three days after, il only 


land, and taking notice that he. had given his truſtees. other 
—_ on ſum, gives 12000. to be Taid out in land * ne : 
dict eg. lame uſcs, and made his nephew executor: the * be 
and by co. teſtator died, leaving a very conſiderable, perſonal I vorth 
dicil ta. eſtate; but had only 5360l. in annuities at che tine br, be 
king no- of the will made. The queſtion was, whether it muſt | 
tice of it, ſhould. be made up 6000). ? or, whether only thetel- 
m_ } «, tator's {pecific fund paſſed by the will? It had been Ane 
the ſame decreed at the Rolls to paſs nothing but what the 
uſes ; and teſtator had in South Sea annuities? 
made B. 2 | | | 
his executor, and dies poſſeſſed of a large perſonal. eſtate, but had only IL 
5360l. in South Sen annuities . this is a ſpecific legacy; and this Court vil B 't 
not decree the teficiency to be made up out of the other perſonal eſtate, h 
Tord Chancellor. This is a ſpecific legacy: the "Oo 
teſtator has given 6000/. South Sea annuities ſtock, Aber an 
having at that time but 5360. And ifa man de- m favour 
viſe à thing which he hath not, it is not ſuch an ba 
eſtate as # court of equity can relieve againſt. I I de © 
in this caſe he had actually had as much as he de- —— 
viſed, but before his death had ſold a part, it had 00 Ti 
been att ademption for ſo much: but here is no ry 
ademption ; for, he having no more than 5360. which | 
no more can 2 Specific legacies are different in I dee the 
their nature from all others; for, if there be a de- that he 


- ficiency of aſſets; there ſhall be no abatement ofthe er 
(153) "ſpecific legacy: and on the other hand, if the teſti 2 K. 
tor () alien any part of it, or the whole, the legatce I ge, Pu 

has no claim on any other part of the eſtate; and Lod He 

in this caſe, this being a ſpecific legacy, and the v a 
teſtator not having ſo much at that time, no relief E v. 

(4) So Partridge v. Partridge, poſt 226. * 


can 


4 


hr Curia Cuncellarias: | | 1 63 


can be given to the legatee: it is a miſtake in the 

teſtator, but ſuch as cannot be helped here. If a 

man, though a miſtake, deviſes the inheritance of 
an eſtate which he really hath not, this Court can- 

not put the deviſee in a better condition than the 
will has left him. Nor is this to be compared with 

the caſe in 2 Leon. where it is held, that if one de- 

viſes his land in ſuch a place, and has no land, but 

only tithe in that place, the tithe ſhall paſs; for, 

otherwiſe there would be nothing to ſatisfy the de- 

viſe: but if one deviſes his lands, expreſſing them 

to be of the value of 600. and they prove to. be 

worth but 500. this Court can make no addition; 

for, being a ſpecific deviſe of the eſtate, the deviſee 

muſt take it as he finds it. (/) 


And ſo affirmed the decree. () Cafe 32. 
| 11 De- 
Cray verſus Rooke. ou 
A bond 


ILL brought by the fon and heir, and his two given to a 


ſiſters, to have a diſtribution of their father — _ 


Jeremiah Cray's eſtate, and to ſet aſide a bond given the main- 

tenance 
of her and proviſion for a child ſhe had by the deceaſed, ſhall not be ſer aſide 
m fayour of his legitimate chitdren or heir, if not obtained by fraud ; bur 
ſhall not be paid out of the perſonal eſtate until after fimple contracts, but 
ſhall be paid out of the real eſtate, if there be one, in caſe the perſona 
eſtate falls ſhort. | 


(!) This caſe ſeems to have been determined the 
teltator's directing the 6000/. South Sea annuities to be ſold, 
add the produce thereof to be laid out in a purchaſe of lands, 
which ſtrongly implied that the teſtator only intended to 
give the South Sea annuities which he was poſſeſſed of; and 
that he did not mean to have additional annuities purchaſed, 
n order to be ſold out again preſently afterwards. 


(n) Reg. Lib. A. 1735. fol. 112, et vide 3 f Will. 387, 
C. Hinton v. Pinke, 1 P. Will. 540, Partridge v. Par- 
ridge, poſt 226, Purſe v. Snaplin, 1 Ath. 414. in which 

rd Hardwicke expreſſes his approbation of this caſe, Ave- 
hav. Ward, 1 Veſ. 424, Drinkwater v. Falconer, 2 Veſ. 623. 
Seach v. Torrington, 2 Ve, 560. Hambling v. Liſter. Ambl. 
Rep. 401. Albburner v. Macguier, 2 Bro. Cha. Rep. 108, 
which recogniſes the material authorities upon this ſubjeR. 
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1728, to April 1731; when the ſaid Cray, for making 


(154) 


The defendant inſiſted by her anſwer, that the boy 


that of her child; the ſaid Jeremiab Cray being the 
about marrying (which he afterwards did) the plai 


the real eſtate ſhould be chargeable with this a 


De Term: S. Mich: 1735. 


by his ſaid father to the defendant Katherine Ru athe 
in the penalty of 2000. to pay her (whom he Has t 
formerly kept as his miſtreſs) the yearly ſum of h Noſtp 

L 


* 


was good; that ſhe being a woman of virtue, aW/:4: 
intitled to ſome fortune, was prevailed upon, 
large promiſes, to live with the ſaid Jeremiah Oi 4 


whereby ſhe greatly diſobliged all her friends; A onve 
that ſhe and Jeremiah Cray cohabited from Jama 


ſome proviſion for her child (then about two ye 
old) executed this bond, without any fraud orin 
poſition, whereby he bound himſelf and his heim i 
the penalty of 2000). for the payment of a year 
annuity of 80/. per ann. for her maintenance, an 


tiff's mother. 


The maſter of the Rolls had decreed the annui 
ſecured bythe bond, to be paid after all other cre 
tors, whether by bond or ſimple contract, th 
being a voluntary bond; and that in that courſec 
payment, a fund ſhould be ſet apart out of the pe 
ſonal eftate ; but had given no direction whethe 


eal eſt; 
he bill, 
if the 
ave b. 
emedy 
vilion n 
nuity, in caſe of a defect of the perſonal aſſets. o have 

Mr. 
belt is te 
$ a diff 
defore ſe 
0 be lo 
uch bor 
ecuritie: 
leemed | 


Wherefore the defendant Rooke appealed, and 
was inſiſted for her, Firſt, that this bond was n 
to be conſidered as a mere voluntary bond: ti 
the defendant Rooke appeared to be a virtudl 
young gentlewoman, before unhappily ſeduced | 
Mr. Gay; that this was premium pudoris, Sc. 
conſiderations may ariſe as well by ſuffering lols 
damage at the inſtance of another, as by gi 
money, Sc. And that in Harris and Marcum 
of Annandale, (n) decreed June 25, 17 27. andaffirmt 


— 


ll 


(n) Vide 2 P. Will. 433, S. C. 


In Curia Cuncellarine. 


Nod Wn the Houſe of Lords, (o) March 19, 17 28. a like bond 
as to be paid in a courſe of adminiſtration, and not 
vſtponed, Sc. And in Ord and Blackett, decreed 
yy Lord Macclegfeld, it appearing that Sir William 


0000). fortune, and ſettled upon her 300. per 
im. annuity, by a deed, which was not an effectual 
onveyance; ſo that ſhe could not recover in law. 
his Court interpoſed, and decreed againſt the 
eirs at law of Sir William Blackett. So in the caſe 
nthe Exchequer, cited in Harris and Lady Aunan- 
ale, in Eg. Abr. 87. where a man granted an an- 
uity to a woman of Z3ol. per ann. out of lands he 
ad no title to: the Court decreed him to make a 
good grant, c. And therefore the Court would 
ot conſider the grantees as meer volunteers. 


It was alſo inſiſted, that if the bond was to be 
onſidered as voluntary, and to be poſtponed to 
reditors by ſimple contract: yet as it affected the 
al eſtate, and no pretence to ſet it aſide for fraud, 
he bill, ſo far as it ſought on behalf of the plain- 
if the heir at law, to ſet the bond aſide, ought to 
ave been diſmiſſed, and the plaintiff lefc to her 
emedy at law againſt the real eſtate; or ſome pro- 
ion made by the decree for the defendant Nocte 
0 have ſatis faction out of the real eſtate, &c. 


and Mr. Attorney General for the plaintiffs. This at 
is eit is to be conſidered as a voluntary bond. There 
: difference where ſuch bonds, Sc. are given 


fore ſeducing, and where after, and this appears 
0 be long after ; and it would be ſtrange to put 
uch bonds, Sc. upon a better foot than bonds and 
ccurities given after marriage, which are always 
cemed voluntary, Oc. 


ü» 


— 


(% 3 Bro, P. C. 445. 8. C. 
P As 


Blickett had ſeduced the plaintiff, a young lady of 
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De Tm 8. Mich. 17356. 
As to the caſe of Ord and Blackett, and the ot R preſs 


_ caſes in the Court of Exchequer, they are found 770 


upon this; that though a bond of conveyatice be 
firſt voluntary, yet if the party who gives it dot 
afterwards by fraud deſtroy or endeavour to def 
it, equity will relieve againſt the act of the pin the rc 
himſelf. And ſo was the caſe of Pitt and Pin c 
the Rolls ; where it appeating that the late Gone poltp 
nor Pitt, had granted the younger ſon (the pu tract 
tiff) an annuity of 3oo/. per ann. in order to qu ditior 
lify him for member of parliament, and afterward heir 1 

ot the deed and burnt it ; it was decreed again] migh 

e eldeſt ſon, the heir at law, to make it good. WM his he 


Lord Chancellor. No relief ih equity can be hu of the 
againſt this bond. Here is no pretente of ſtai and a: 
and therefore no reaſon to relieve againſt it. [ti opinic 
indeed a voluntary bond, being given after atul ſue th 
cohabitation, and cannot be in a more favourab penal. 
condition than a ſettlement made after marriai heir ( 
which is looked upon as voluntary; although ü 
obligation of nature is as ſtrong upon a man do pri and 6 
vide for his children after marriage, as before it. 


If then it be orice ſettled to be good, the net 
queſtion is, In what degree it ſhall be paid? An per fe 
as to that, I think, that according to the L 
Harcourt's opinion, the reſolution in Jones and Pm 
ell's caſe, February 23, 1712. (and Ar. Eq. Of An 
84.) all creditors, whether by bond ot ſimple cc 
tract, ſhall be preferred; but that this bond hall payme 
be paid before legacies: for, the bond, although 
be voluntary, transfers a right in the life-time « ofage 
the obligor ; but legacies ariſe only from the wif ceedin 
which takes effect only from the teſtator's deatii 
and therefore ought to be poſtponed to a 9 — 
created in the teſtator's life-time : the caſe of Fa 


beard and Powers, (p) 2 Vern. 202. proves 2 . 
preſoi 


* 


(p) In which caſe it was held, that a voluntary judg"* 


tiven by a freeman of London, payable three months = - 
61 


preſsly: and that the Lord Harcourt's opinion in 
Wood and PowelPs cafe, or in Jun and Powell's 
caſe, was grounded upon precedent authorities, 


The next conſideration is, how far it ſhall affect 
the real eſtate in caſe of a deficiency of the perſonal 
iets? Now although it be a voluntary bond, and 
poſtponed in point of payment even to ſimple con- 
tract creditors ; yet it muſt not be in a worſe con- 
dition than they are, its being voluntary giving the 
heir no right to ſet it aſide: for, as the anceſtor 
might have granted away the eſtate intirely from 
his heir, ſo, when he thinks proper to charge him- 
{elf and his heirs, the heir ſhall be bound in reſpect 
of the aſſets deſcended upon him from his anceſtor: 
and as the whole is now before me, I mult give my 
opinion upon it; ſince the leaving the defendant to 
ſue the bond at law, where ſhe can recovor but the 
penalty, and oy the parol mult demur until the 
heir (who is now but three years old) comes to his 
full age, would be delaying her much too long ; 
and ſince even after advantage taken of the infancy 
at law, and the penalty recovered againſt the heir, 
he might reſort again to this Court to have the 
whole thing reconſidered; which is how as pro- 
per for the judgment of the Court as it would be 

en. 


And ſo decreed, that if the perſonal eſtate fall 
ſhort, upon payment of the arrears, and growing 
payments by the plaintlff, and upon his ſecuring 
the annuity out of a ſufficient part when he comes 
of age, the defendant Rooke be reſtrained from pro- 
ceeding upon this bond at law. (q) 


G—— 2 — AY 2 % 1 + + + 


death, was to be poſtponed to debts by fimple contract, 
and to the widow's cuſtomary part, but would bind the 


freeman's legatory part. 
(2) Vide Whaley 15 Norton, 1 Vern. 483. Bainham v. Man- 


ung, 2 Vern, 242. Mathew v. Hanbury, 2 Vern. 187. 
Spicer 
P 2 
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Caſe 33. 


A teſta- 
tor'sſetting 
out (7) in 
his will te 


give and 
diſpoſe of 


his word- - 


ly eſtate 

is a ſtrong ©© 
proof that 
he intends 
to diſpoſe ,, 
of the in- 
heritance 
of his 
lands, 
when 
there are 
ſufficient 
words in 
the fol- 
lowing 
parts of 
the will 
for that 
purpoſe; 
the words 
eſtate at 
ſuch a 
place, or 


De Term. . Mich. 1735. 
| Thbetſon verſus Beckwith. 
THOMAS Beckwith made his will in the works 


following, viz. - © As touching my worldy 
e eſtate, wherewith it hath pleaſed God to bel 
« me, I give, deviſe and diſpoſe of the fame, in 


ce the manner following; Imprimis, I give my 


ce Es which I lately purchaſed of John Adamſn, 


ay and diſcharge all my debts. Item, I give 

a vr bequeath unto my loving ſiſter Mary Beck. 

« with, all my eſtate. at Helmebouſe in Hither Da 
it Leaſing at Crew, and all my eſtate at Cube, 
aying and diſcharging alllegacies before charged 
5 my father's will. Jem, I give unto my loving 
« mother all my eftate at Nerthwith Clefe, Ne 
Clofes, and my farm held at Roomer, with all my 
« goods and chattels as they now ſtand, for her 
ce natural life, aud fo my nephew Thomas Dodſon 
© after her death, if he will but change his name w 
te Beckwith ; if he does not, I give him only 20 


c to be paid him for his life out of Northwith Cl, 


& North Cloſe, and the farm held at Roomer ; which 
ce ] give her upon my nephew's refuſing to change 
« his name, to her and her heirs for ever.“ 


Mr. Solicitor Geeral and Mr. Frzakerly argued, 
that this was a fee ſimple in Thomas Dodſon, the 


in ſuch a 


place, may carry a fee. The whole complexion * a will w_ tobe 


conſidered: 


Eins, 3 Burr. 1568, 1 Black, Rep. 5 7. 8. C. Lady C. 
caſe, 3 P. Will. 340. Hill v. Spencer, Ambl. Rep. 641. 


the whole intereſt in the eſtate deviſed by him, and had gien 


Spicer v. Hayward, Prec. in Chanc. 114. Clark v. Perion, 
2 gil. 333. Priefl v. Parrot, 2 Veſ. 161. Walker v. Hr. 


{r) Sed vide Denn 0 of Gaſtin v. Gaſtin, Cowp. 65) 


where, though the teſtator's intent appeared to be to gin 


a difinheriting legacy to his heir at law, the Court ſaid the 
could not connect the prefatiry with the deviſing clauſe. & 
Right v. Sidebotham, Dougl. 759, where no Ka is laid upon 
the introductory, :clauſe of the will. 
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teſtator's intent being to diſpoſe of his whole eſtate ; 

and there ſuch conſtruction ſhould prevail as ſhould ' 

5 make the whole to paſs. That as this was his in- 
eat, fo had he uſed words ſufficient to carry the 
whole ; three things only being neceſſary in wills 
to make the deviſe good, viz. The perſon de- 
m ſcribed who is to take, the thing which is to be 
Jo, taken, and the intereſt which the party 1s to have 
nit; all which concur here: the words being ſuffi- 


0 cient to deſcribe the perſon, the thing, and the 
" intereſt which the party is to have in that thing. 
** In wills the word eftate (5) carries the whole intereſt 
bude party hath; as well held in Wilſon and Robinſon's 
1 caſe, 2 Lev. 91. where the opinion of the whole 


Court was, that the words fenant-rigbt eftate were 
hes ſufficient to paſs the fee; although, as that caſe is 
105 reported, 1 Mod. 100. it ſeems to be the opinion 
but of two judges. So in Norton and Lad's caſe, 

1 Lutw. 755. the words whole remainder were held 
Wl car 2 fee, although one would think they would 
fy carry but an eſtate for life: but becauſe the intent 
was manifeſt that a fee ſhould paſs by theſe words, 

"> Mir was held ſo accordingly. That the objection of 
2 precedent eſtate being given (viz. to the mother) 

ned by the word g/fate, was idle: for, that as it was re- 
trained to be but for life; and had the word inbe- 
ritance been uſed inſtead of the word eftate, with 
to be uch a reſtriction, it would have paſſed but an eſtate 
for life. That the other parts of the will made his 
intent to paſs a fee ſimple quite plain: as the provi- 
non that he ſhould take the teſtator's name, and the 
Cons MM imitation over to another, and her heirs for ever, 
von his refuſal to take the name, is a plain proof 
lat he intended him a fee ſimple, not to be di- 
reſted out of him, but upon his refuſing to take the 
&ltator's name. And might well be compared to 


9823 


* — — — _ —— 


(s) Right v. Sidebotham, Dougl. 764, vid, alſo the figni- 
Kation of the word eſtate, in Co. Litt. 345. ſec. 649. 


Beach- 


1 58 


(159) 


. moiety of what is left, after debts paid, muſt compriſe al 
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Beachcroft (t) and Beachcroft's caſe, 2 Vern. 690. only 
where the words worldly eftate were held to pais a Ml 
fee. Barry verſus Edgworth, Aby. Eg. Ca 11, | 
and Holden and Barker, June 11, 1706. Deviſe of WM 


all his eftate in Mount Street, adjudged to paſs an WM 
eſtate in fee, 2 * to de 
unce 

Mr. Attorney General and Mr. Verney inſiſted on — 


the other fide, that Thomas Dodſon took but an 
eſtate for life; it being a known rule, that an heir (cript 
was never to be diſinherited but by expreſs words, 
or by 8 inplication ; and there could be no 
neceſſary implication where the words were capable BW gta 
of being taken in two ſenſes ; as they are in the the 

reſent caſe, where it 1s natural to take the words ho 
in that ſenſe, which is uſed by people in common 
parlance, rather than in the ſtrict legal ſenſe, This 
will was drawn by the teſtator himſelf, who appears 
not to have been very knowing in the legal ſignif- 
cation of the words, Now the world eftate does, in 
common ſpeech, imply only the perſonal poſſeſſion; 
as when it is ſaid, that a man has an eſtate; by that 
is meant land, houſes, Cc. 


The clauſe of his changing his name, is rather: 
proof that he intended him but an eſtate for life ; 
for, it is uſual in all ſuch clauſes to provide that not 


„ — „ 
* : 


th is 4 at 'S p 


ft) A. begins his will with diſpoſing of all his world 
eſtate ; and then wills that all his debts be firſt paid, and 
gives his wife a moiety of what is left after his debts paid: 
the queſtion was, Whether a maiety of the real eſtate after 
debts paid, paſſed to the wife, or only half of the * 
eſtate : per cur. my worldly eſtate compriſes as well real, 
as perſonal : his worldly eftate compriſes all he has in the 
urls, Without doubt thoſe words ſubjected his real eſtate 
to the payment of his debts, and conſequently a deviſe of 


that was liable to the debts: and therefore, decreed s 
many of the ſurplus of the real and perſonal eſtate to ths 
Wue: 


only 


2 © 
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only the firſt taker, but likewiſe every heir ſhall 


take the teſtator's name; and that upon any of their 
defaults the eſtate ſhall go over: but here is no 
proviſion for the heir of Thomas taking the teſtator's 
name; which looks as if he intended Thomas's eſtate 
to determine with his life. A gift of one's inheri- 
tance for life will give. to the deviſee but an eſtate 
for life; becauſe the word inberitance being re- 
frained to the term of a life, can mean only a de- 
ſcription, and not the continuance of the thing 
given; and where after ſuch limitation the remain- 
der is given over to another, the remainder-man 
takes a fee; becauſe the word inheritance, where not 
reſtrained by athers, can mean only a fee, which 
the word gate does not; and therefore very diffe- 
rent from the preſent caſe. His intent appears far- 
ther from difference of his expreſſion in this clauſe, 
and in that whereby, upon failure of taking his 
name, he limits it by expreſs words, to her and ber 
bers: which diverſity of expreſſion proves a diffe- 
rence of intention in him. Indeed in ſome caſes 
the deviſee may have a fee ſimple, not from the 
words, but from the purpoſes for which he takes, 
which require a continuance of the eſtate ; as in this 
very will, the clauſe whereby he deviſes ſeveral 
lands to his ſiſter, paying his legacies, gives her a 
fee : but in the deviſe to Thomas there is no parti- 
cular purpoſe to make that conſtruction requiſite ; 
nor 1s there any other clauſe in all the will which has 
a deviſe over but this one. Hilſon verſus Robinſon's 
caſe, 2 Lev. 91. is ſcarcely intelligible as the caſe 
s there ſtated ; the misfortune of moſt of the mo- 
dern books being, that they run to the argument 
and reſolution before they have well ſtated the 
caſe, leaving us often to judge of the caſe by the 
arguments: beſides the words tenant right, which 
vere uſed in that caſe, are of a particular ſignifica- 
tion. Burdet verſus Burdet, in 1732, is within the 
rule of paſſing a fee, becauſe of the deviſe for pay- 
ment of debts. In Norton's and Ladd's, cafe, 1 Lutw. 
155, the words whole remainder, which were _ 

uled, 


159 


(160) 


160 


(4161) 
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uſed, ouſted any notion of an eſtate for life only, 


| jet 
And in Beachcroft and Beacheroft's caſe (2 Vm. 1 ; 
6 90.) there being a precedent charge upon the in. Meir. 


heritance for payment of his debts, the deviſe of the 
moiety of what was left muſt neceſſarily carry the 
inheritance. The diſtinction taken in Barry and 


yer 
oulc 


| ro 
Edgworth's Caſe, Mr. Eq. Ca. 178. between a depiſe * 
of all his eſtate in ſuch a place, and at ſuch a place, Nate, 
which latter (ſays the book) will carry bat an eſtate W:ken 
for life, is an expreſs authority for the defendant, NChenſe 


that but an eſtate for life paſſes by this will; the o paſs 
words here being the ſame as if he had put in the 
word at. (Sed per Lord Chancellor, J remember that 
caſe very well, and no ſuch diſtinction was made in 
it as is pretended by the book). Another ſtrong 
authority for the defendant is Willinſon's and Mer. 
ryland's caſe, Cro. Car. 447. 449. and 1 Ro. Afr, 
834, held but an eſtate for life, 6113: 
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Lord Chancellor. The queſtion turns intirely 
upon the conſtruction of the words of the will 
what intereſt was intended to Themas Dodſon, whe: 
ther an eſtate for life, or in fee? In order to come 
at the teſtator's intent, the whole complexion of the 
will has been very properly taken into conſideration 
on both ſides; and it has been ſaid, that the firlt 
words, worldly eftate, were uſed only to ſhew, that 
what he was then doing was animo teſtandi; but not 
intended by him to reach to the whole of his eſtate. 
As to that I am of opinion, that theſe words prove 
him to have had his whole eſtate in his view at that 
time. Indeed he might have made but a partial di- 
poſition; but if the will be general, and that taking 
his words in one ſenſe will make the will to be! 
complete diſpoſition of the whole, whereas the 
raking them in another will create a chaſm ; theſ 
ſhall be taken in that ſenſe which is moſt likely to 


be agreeable to his intent of diſpoſing of his whole tus yer 

eſtate. If therefore Themas takes an eſtate in feeMecg)eiry, 

the will will be perfect, and take in the whole *Meek of B 

whereas, if he takes but an eſtate for life, on 236. 4; 
| mole 
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olety will, after his death, deſcend upon him as 
ir at law, and the other moiety to the other co- 


eis. The clauſe whereby the eſtates are deviſed 
f the Wer to his mother and her heirs, in cafe Thomas 
y the Would refuſe to take his name, hath been argued as 
and proof of his intending him but an eſtate for life; 
exiſe Nut chat depends upon the conſtruction of the word 
lace, Pate, which will be clear from the ſenſe he hath 
(tate faken it in through all the other parts of this will, 
dant, Wehenſoever he hath uſed it, he has meant thereby 
" o paſs the inheritance, 
| the 
that WY It hath been ſaid indeed, that in thoſe clauſes the 
le in We doth not paſs from the force of the words, but 
rong rom the nature of the purpoſes, viz. that of pay- 
Mer: ig debts, Sc. but ſtill the words are an argument 


hat he intended to paſs the inheritance, though not 
e whole argument. It has been ſaid likewiſe, 
hat the word paying does not of itſelf import a fee; 
but ſtill, in what ſenſe hath he uſed the words my 
fate ? to paſs the inheritance. As for example; 
he word is left out in the clauſe now in queſtion ; 
hich is a very material and a very operative word: 
but yer none will pretend that this clauſe ſhould be 
zpunged by reaſon of the omiſſion of that ſingle 
ord. Then the next words are, all my eſtate. 
Vorthwith Cloſe, North Cloſe, &c. without either in 


not er and; which is likewiſe very imperfect : ſo that it 
ate. Wriſt return to the words, all my eſtate to my mother 
over life, and to my nephew Thomas Dodſon after ber 
that Wb. Now although the word eftate may, in com- 
di- ron ſpeech, not mean an inheritance; yet it is 


Clear he has meant it ſo here: and then taking it 
In that proper legal ſenſe it will be a complete diſ- 
poſition of the whole: whereas, taking it to carry 
ne) but an eſtate for life, there will be a chaſm, an in- 
b complete diſpoſition; ſince half muſt deſcend to 
nis very Thomas, and the other half to the other 
coheirs, as hath been before obſerved. In the coun- 
els of Bridgwater and Duke of Balton's caſe, 1 Salk. 


236. Ar. Hg. Ca. 178. the deviſe of all his real 
eſtate 


161 


(162) 


162 


fee was held to pals by the words tengnt-right eþat 


(163) 
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eſtate in or at (I do not rightly remember which) 
fuch a place, was held to paſs a fee. And} do 
think there is any difference between the words g 
or in; they, in my opinion, mean the ſame thing 
the caſe of Hilſon verſus Robinſon, 2 Lev. 91. ar 
of Burdet verſus Burdet, in 1732, are very tray 
authorities for the plaintiff; in the firſt of which th 


and the latter was a deviſe of his particular eſta; 
at ſuch and ſuch a place; which was held likenig 
to paſs the inheritance. Nor did the proviſion 
the end of that caſe, for payment of his debts, i 
fluence the conſtruction ; but it was decreed up 
the force of the firſt words. The ſame reſolutia 
was in that of Barry and Edgworth, Abr. Eg. C 
178. (#) All which are ſo many expreſs authorit 
that the word ate carries a fee: nor hath any ca 
been cited to warrant the altering the known leg 
ſignification of it. An objection indeed hath bee 
mode from the nature of the limitation ; and it hat 
been ſaid, that although the word eftate might i 
other caſes. carry a fee, yet it could not do ſo her 
becauſe applied, in the firſt inſtance, to an f. 
for life only ; and therefore was intended but as 
deſcription of the thing intended to paſs: but th 
objection hath no weight in it; for, although H. 
gave it particularly to his mother in the firſt place, 
yet the deviſe to his nephew is in general words 
and I cannot ſee that the limitation for life, in th 
firſt inſtance, where the ſecond limitation 1s gene 
ral, can make any difference. Another objectio 
has been made, that had he intended him an eſtat 
of inheritance, he would have given it him in th 
ſame words as he has limited it over upon his de 
fault of his raking his name: but this wording 1s 
incorrect, that I think no great ſtreſs can be lai 
upon it. What weighs with me, is the inte 


— 


4) 2 Po Will, 524. 8. = 
plain 
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inly appearing to paſs the inheritance; as is ma- 
ft from the other clauſes of the will, Indeed as 
the other lands, wherein the teſtator had not a 
the words my eſtate paſs only ſuch an intereſt as 
teſtator had; if a fee, then a fee; if but a chat- 
then that only; the operation of the words 
ng according to the eſtate the teſtator hath in 
i he deviles, 


And ſo decreed (x) an eſtate in fee to Thomas the 
pew, 0 J ) 


— 


(x) Note, the Maſter of the Rolls held that Thomas the 
bew took only an eſtate for life; but Lord Talbot varied 
decree at the Rolls, and was of opinion Thomas had a 
. Reg. Lib. A. 1735. Jol. 229. 

Jide Bridgewater v. Duke of Bolton, 1 Salk, 236. Murry 
Wyſe, 2 Vern, 564. Prec. in Chanc. 264. 8. C. Cheſter 
Painter, 2 P. Will, 336. Farry v. Eidgewerth. 2 F. Will, 
+ Tanner v. Merſe, poſt 284. Goodwin v. Gordnwin, 
of, 226. Tufnell v. Page, 2 Ath. 37. Ridout v. Pain, 
14. 486. Roe v. Blackett, Coup. 235. Hogan v. Fack- 
Coup. 299. Loveacres v. Blight, Cowp. 382. Goſkin 
Gaſtin, Coup. 687. Frogmorton v. Wright, 2 Black, 
p. 889. Stiles v. Walford, 2 Black. Rep. 938. Good. 
it v. Allen, 2 Black. Rep. 1041, Right and S debotham, 
pl, 789. Maccree v. Tall, Ambl. 181. Holdſaſt v. 
og Term Rep. 411. Fletcher v. Smiton, 2 Term 
5 5 5 
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a ; F reCOVI 
Caſe 34, 
5 Sir John Robinſon verſus Comyns. (z) This | 
4. deviſes DOBERT Sheffield being ſeiled of a real c * © 
* 8 poſſeſſed likewiſe of a conſiderable perl oy 


d hi 
| bits, to nal eſtate, by will deviſed all his hands unto the d 


the uſe of fendant and his heirs; to the uſe of the d mo 
| S. and his fendant and his heirs, in truſt for payment of! bs bei} 
=. hers, m debts, and afterwards in truſt for his grand-daug 
| truſt to p EW : f le, tha 
| pay debrs, ter Mary (the plaintiff's late wife) and the heit Nit and 
andi after- her body, remainder to the defendant Comyns ich is 
ll _ wards in his right heirs, upon condition that he ſhould mate, 3 
ruſt for the teſtator's grand-daughter; and gave him IH 
his grand- _ . : : | WE | equit 
Ganehter wiſe his perſonal eſtate in truſt for Mary until fi ax 
C; (late ſhould attain her age of twenty - one, and made d we 4 
wife of defendant his executor, and died ſoon after. T wy 4 
FO ow defendant brought a bill for perpetuating of tef able 
8 re mony of the witneſſes to the will; and in his bi 
ne heirs bye h ADS autor g 
ef ber keciting the clauſe in Robert Sheffield's will, declar med, . 


ts ty, re 


„ der to B. in fee, upon condition that he marry C. and gave him! on Se 


11>:{onal eſtate in truſt for C. until the attain full age; and made B. exec mes a 

7, and died. C. refuſed to marry B. and marries the plaintiff; and Hits, G. 
„age ſhe and her husband ſuffer a recovery of the premiſes. ry ſpe 
condition of the deviſe in fee to B. is diſpenſed with by the lady's reful * 

dt then that remainder is well barred by the recovery, without a fo Ine 
woah the bargain and ſale, whereby the tenant to the præcipe was mal a only 
dete not inrolled till after the recovery was completed, Nate 18 « 
5 = reſt lik 


(s) 1 A 473. 8. C. 
himk 
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elf ready and willing to marry the young lady; 
ſhe, by her anſwer, ſet forth her abſolute aver- 
n to the match, and utterly refuſed to have him; 


band (after ſhe had attained her age of twenty- 
e made a bargain and fale to I S. in order to the 
fering a common recovery; wherein her huſband 
| ſhe were vouched, and the uſes thereof were to 
- iſſue of the marriage, remainder to her own 
phe heirs; the lady died, leaving iſſue by the 
intiff two children; who ſet forth their right 
der the deed and marriage ſettlement; and in- 
ed upon the defendant's remainder being barred 
| recovery. AA 100 hn 


This bill was brought againſt che defendant to 
ye a Conveyance according to the uſes declared in 


eſtate the remainder in 7obn Compns is? Whe- 
er it be a truſt, or a legal eſtate? It is obſerv- 
„e chat the whole eſtate is given to the defen- 
t and his heirs, to the uſe of him and his heirs; 
ich is a complete diſpoſition of the whole legal 
e; and being in caſe of a will, would be ſo of 
equitable intereſt like wiſe, unleſs: the reſtator's 


eſtly does; for, it is given in truſt for payment 
his debts, Sc. and ſo far is a limitation of an 

able eſtate, the remainder of which (had the 
ator gone no farther) would, after the purpoſes 

ved, return to the heir at law; as was determined 
jon Serjeant Maynard's will. But then there 
mes a remainder: to the defendant and his right 
rs, Sc. It is true that the word remainder (pro- 
ry ſpeaking) ſignifies only a continuance of the 
ne kind of eſtate as is before limited, which here 
s only a truſt eſtate: for, when the whole legal 
ute is diſpoſed of, and part of the equitable in- 
et likewiſe, there the remainder muſt be an 
q equi- 


i ſoon alter marrying the plaintiff, dne and her 


Lird Chancellor. The firſt queſtion is; what fort ' | 


gent appears to the contrary, as in this caſe it ma- 


165 De Term. S. Hill. 1735. 


equitable remainder. In this caſe indeed it is; 
an abſolute one, but conditional; which, when 
(166) condition is performed, will veſt the eſtate in hy 


| and 
** tel 
d then t 


and if the condition be not performed, it will i ole fee. 
deſcend to the heir: the teſtator therefore has Ne equita 
ſidered it as an equitable intereſt. And yet i coming 


whole 


l | likewiſe true, that this equitable intereſt, * 
ud, that 


8 veſted in the ſame perſon with the legal One, m 


as to ſome purpoſes, be conſidered as a legal Whit abſolu 

tereſt; : arty 0n broke 

3% | ends xavs him) i 

The next queſtion is, whether the condition event th 

nexed to the defendant's remainder be a condinghſyuitable | 

precedent or ſubſequent? And as to this, | ich was 

inclined to think it is a condition ſubſequei]Wt ſhe ar 

Conditi- There are no technical words to diſtinguiſh co ¶Mhether i 

ons prece · tions precedent and ſubſequent; but the ſame v nidered 
> and may indifferently make either according to the 

quent, no tent of the perſon who creates it. In this caſe It hath | 

technical precedent limitation was an eſtate tail in poſſeſſu er kuſban 


words to and therefore why ſhall we not ſay, that as to 
ale Bui remainder likewiſe, it was the teſtator's inten 
em. have it veſt immediately in the defendant? 
limitation is immediate, although the condit 

upon Which it depends is ſubſequent. Whether! 
defendant hath broke the condition or not hath! 

been proved; but from his anſwer, and ſome od 

things that have appeared in the cauſe, I am 
clined to think it now diſpenſed with; partl 

the Lady Robinſon's death, and partly by her dec 

ration in her anſwer to the former bill, that 


(a) Vide N 
8. C. 
lington, 1. 
. 549. C 
(b) What 
bether a hu! 
Ie precipe o 
Mmmon recc 
now ſeems 


| bis Eſſay 


would not marry him; and therefore the day. doubt pr 
dant's intereſt is now become abſolute, vrt 2 L. 
5 7 | 4 . nes, from 
Another queſtion has been made, whether oP a _ 
intereſt of the Lady Rohinſon and her huſband WY n ,ofells 
barrable by a recovery? and if it was, whetWF nt to th, 
was well barred by this recovery without 4 ine, beca 
It has been ſaid; that a-legal and an equitable . by 
t freehol 


tereſt cannot be incorporated together; but t 
objection cannot affect this caſe: for, though 
f a 2 
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gal and equitable eſtates cannot be incorporated, 
e the teſtator hath not limited an equitable eſtate; 
{then the legal eſtate, but hath at firſt given the 
hole fee. It happens indeed that the laſt part ß 
e equitable intereſt may be conſidered as merged (167) 
coming to one and the ſame perſon, who had 
whole legal eſtate in him ; but it would be 
ud, that by coming to the defendant, although 
t abſolutely (for the heir might, upon the condi- 
on broken, have taken the equitable intereſt out 
him) it would be hard, 1 fay, that this ſhould 


event their incorporation: I therefore think it an Equitable 


uitable eſtate in tlie defendant; as well as that pom & 
hich was in the Lady Robinſon, and conſequently by recove- 
at ſhe and her huſband had a power to bar iti ries as 
Vhether it hath been done in this caſe is next to be well as 
onſider ed. (a) legal. 


1 hath been ſaid, that a feme tenant in tail and 
er huſband (+) cannot make a tenant to the præxipe 
without 


— — nes — tt ꝶ—-— — 8 


(a) Vide North v. Champernon, 2 Cha. Caf. 63, 78. 1 Vern. 
|. 8. C. Beverley v. Beverley, 2 Vern. 14t. Boteler v. 
lington, 1 Bro. Cha. Rep. 73. Salum v. Thornton, Ambl. 
. 549. Cruiſe upon Fines untl Recvoverier, 241. 18 
) Whatever doubts may have been formerly entertained 
hether a huſband ſeiſed jure uxoris could make à teriant to 
e precipe of his wife's land, for the purpoſe of ſuffering a 
mmon recovery, without the wife's joining him in a fine, 
ww ſeems to be a ſettled point that he can. Mr. Cruiſe, 
| his Eday upon Fines and Recoveries, p. $2, ſuggeſts that 
us doubt probably aroſe from an inaccurate ſtatement in the 
port of ord 7 ulbor's argument upbn that occalion, atid 
nes, from the authority of the late Mr. Booth, Lord 
abet's words to have been theſe: * Tf I Gould lay it down 
is a rule, that where the wife is entitled to an eſtate tall 
in poſſeſſion, her huſband and ſhe could not make a te- 
tant to the recipe, for docking of the intail without a 
ine, becauſe the law is ſuppoſed to appoint no other 
method, by which a woman under coverture can convey 
bet freehold but by fine, 1 ſhould ſhake many of the com- 
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had been law, from judicial authority would ce 
tainly have followed it. If there be no inrolmen 


an inrolment within ſix months, then it is good! 
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without a fine: but whatever may be the caſe wh; 
a huſband is merely ſeiſed in right of his wife is 
neceſſary for me to determine; becauſe in this ca 
Sir Jobn Robinſon did, by his intermarriage, becon 
intitled to an eſtate by curteſy; and therefore 
alone, without his wife's joining, might have mx 


a good tenant to the præcipe. It has been alſo d chat A 
jected, that the bargain and ſale, whereby the t 1 
nant to the præcipe was made, was not inrolled ui 5 ; 


the recovery completed: as to that, if the Ly 
Hobart's opinion, as cited ſome Golabolt's repon 


then the bargain and ſale are void; but if there 


relation. (c) 


And ſo decreed for the plaintiffs. (Cd) 


See as to this point of relation Hynde's caſe, 4 U 
70. 6. 


* 1 4 


„ mon recoveries of the kingdom; for whatever may | 
been the practice of ſome over-cautious conveyancers, 
% believe it hath often been held, that the huſband a0 
% may be deed only, and without any fine levied by 
« wife, convey a ſufficient freehold to the grantee to mil 
« him tenant to the precipe.” Mr. Butler, in a note on 
firſt Inſtitute, obſerves that Mr. Booth's ſtatement of L 
"Talbots argument is confirmed by a manuſcript repon 
the caſe of Robinſon v. Comyns in his poſſeſſion. Vid. 
Rolle*'s Abr. title Recovery, (a) pl. 4. Pig. Treatiſe of 
Rec. 72. whereby it is laid down that a huſband, fe 
Jointly with his wife, whether by moieties or entireties, 
ſeiſed only in right of his wife, may create an eſtate of i 
hold during the coverture, and thereby make a good tes 
to the precipe. | | che 

(c) For although the frechold does paſs not from the & 
gainor until inrolment, yet as ſoon as that is done, the freel 
is conſidered as having paſſed from the bargainor at the u 
when the bargain and ſale was executed by relation. v3 
upon Com. Rec. 88. 

(4) The principal queſtion in this cafe ſeems to « 


2 
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| Caſe 3 5 + 
Adams verſus Cole. 8 March. 


7% HN Locker vpon bis marriage with Elizabeth Ed ape 
Hady 


| N d upon 
„ gave a bond to two truftees, reciting, — 


that whereas by che ſaid marriage he the ſaid Lock- Cin conſi- 
yer ſhould be greatly preferred in riches and ſubſtance deration 
to the value of about gol. and had agreed to pay * = c 
her the yearly ſum of 199. to her ſole and ſeparate ne com- 
uſe, as well during the coverture as being ſole, puted at 
without any controul from her intended hufband ; 5000.) a- 
| es io 
ly pa ts · to her ſeparate uſe, that ſhe may diſpoſe of 1 oo. by will in 
oy 124.5 ihe fire , he is to leave her = works plate, De. 
Part of ſher fartune was a bond of ac. The hyſband dies, having made 
his will, and the plaintiff reſiduary legatee, but had not recovexed the 200/. 
due on theband ; then the wife dies : this band ſhall go to the repreſenta- 
tive of the huſband, he being a purchaſer of it by the ſettlement on her. 


. ET Y 


0 been, whether the remainder to the defendant Comynt was 
w be conftrued as the remainder of .a {gal or of a truft- 
eſtate : {or if it was a-remainder of the eg eſtate, the re- 
covery ſuffeted bythe ce/tui gue truſt could not operate ſo as 
to bar the legal remainder ; recoveries of that kind only 
operating on the tt eſtate whereof they are ſuffered, and 
the equitable remainders expectant thereon, but do net 
affect the legal eſtate. The Court conſidered the legal eſtate 
and uſe as having been wholly diſpoſed of by the firſt part 
of the deyiſe, and that no remainder could be in the de- 
fendant of that eſtate, which was clearly veſled in him 
but · that as part of the equitable intereſt was likewiſe given 
0 him, the remainder in queſtion could be no other than 
an e mquitable remainder, which, if not diſpoſed in the 
manner it was, would neceſſarily have reſulted to the teſ- 
tator's heir at law. The intent of the teſtator, vis. that 
the remainder ſhould be conſidered as an equitable one,” 
appeared manifeſt to zhe court, for he gave it on 4. condition, 
which ,wagld be eatzrely flefeated, if the remainder gf be 
gal. eſtate was held to 15it by force of zhe Hi t devie. 


«aw ard 
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and likewiſe that if ſhe ſhould die in his life time, 


goods, furniture, linen and woollen of all forts, 


at her ſole diſpoſal : and for the better ſecuring the 


(169) (being a choſe in action, and never reduced into 
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ife's for 
force of 
Ae of Me 
15. alt 
quite diff 
rrived the 
aſe, Precec 


that it ſhould be lawful for her to diſpoſe, by will, 
of the ſum of 1007. and all her wearing apparel, 
waich, rings, and jewels ; and that in caſe ſhe ſur. 
vived him, then he was to leave her the ſum of 2000. 
and all her wearing apparel, plate, jewels, houſhold 


which ſhe ſhall at her marriage be poſſeſſed of, to be 


Mr. Faz 
fendant, | 
a purcha 
atly adv: 
e ſurvivec 
ering a] 

ction p 
uch as w 
purchaſer 
that here 
uband to 
les an ad 
ves her, 11 
g to her f 
as nothing 
Itate, ſhe 1 
ls bond, 
gal advar 
er and 1 


premiſles, the ſaid John Lockyer was upon requeſt 
to ſettle lands of the yearly value of 121. Now 
the condition of this obligation is, that if the faid 
John Lockyer ſhould pay the ſaid ſum, and ſhould 
(in caſe of his ſurviving her) permit her to make 
fuch will; and if ſhe ſurvived him, would leave 
her the ſum of 200l. and all. her wearing apparel, 
Sc. that ſhe ſhould be poſſeſſed of at the time of 
her marriage, that then this obligation to be 
void. | | 


Part of the ſaid Elizabeth's fortune conſiſted in 
a bond debt of 200/. given to her while ſole ; then 
the marriage takes effect; and John Lockyer the 
huiband makes his will, and ths plaintiff reſiduary 
legatee thereof, and dies, without ever recovering 
this bond debt of 200/. then his wife dies. 


And the queſtion was, whether this bond debt 


poſſeflion by him) ſhould go to his repreſentative, or 
to the repreſentative of the wife, who ſurvived her 


le) Prec. in 
. =D 
Mr. Solicitor General and Mr. Clive argued for the d, and no 
plaintiff, that although the huſband hath by law no dead and 
right to a choſe in action belonging to the wife, C In whic 
unleſs reduced into poſſeſſion by him during the px —”_ 
coverture, according to 1 nf. 351. 5. yet that e 
would not affect the preſent caſe, the huſband here g) where 
being a purchaſer for a valuable conſideration of rn der things 


nog her h 
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uſe of Meredith (e) verſus Wyme, Ar. Eq. Ca. 70. 
quite different from this; for, there the huſband 
uſe, Precedents in Chanc. 412. | 

Mr. Fazakerley infiſted on the other hand for the 
a purchaſer, the article reciting that he ſhould be 
atly advanced to the value of 5000. and that if 


e ſurvived he ſhould leave her 2007. beſides her 


ction prevail, then ſhe ſhould not have even fo 


uch as was her own; and the huſband would be 


purchaſer, not with his own, but with her money: 


that here is no conſideration moving from the 


uband to the wife. And where-ever the Court 
es an advantage from the wife, which the law 
ves her, it mnſt be upon ſome advantage redound- 
7 to her from her husband's eſtate, of which there 
3 nothing here. Had there been any dowable 
late, ſhe muſt have been indowed notwithſtanding 
bond, and therefore no reaſon to bar her of this 
val advantage; according to the reſolution ip 
fer and Liſter's (g) caſe, 2 Vern. 68. 0 


* 
* — . 7 . © PER - 


e) Prec. in Chane. 312. 8. C. where the wife's portion; 
arged by will on certein lands, purſuant to a power in a 
lement was held to go to the adminiſtrator of the buſ- 
nd, and not to the adminiſtrator of the wife, they being 
th dead and the money not raiſed. 


(f)In which caſe the wife's fortune, though the huſband 
ade no ſettlement upon her, was decreed to go to the cre- 
vs and repreſentatives of the huſband, and not to the re- 
lentatives of the wife. 


% Where the wife's fortune which conſiſted among 


my her huſband's life time, were held upon his death 


Q a not 


e's fortune, whether in action or poſſeſſion, 
force of the condition of his bond; and cited the 


15. although, as the Court obſerved, that caſe 
rived the wife. And Packer (F) and Wmadbam's 


fendant, that the huſband could not be conſidered 


ering apparel : and ſhould the plaintiff's con- 


der things of choſes in action, and remained unaltered 
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Lard: Chancellor. Moſt of the caſ 

„ 1 or. 1 the-caſes where < 
=. action have been decreed in Ae hiben 0 | 
entative (he dying in the life-time ofthe wife bo 


gone upon the reaſon of equality, there being a { FRA! 


tkment made by the husband is wi 
Cl Ge by th on his w 
he became a purchaſer of her fortune; 23 Sea | 
on the one hand, as ſhe was to have the » Ap 
made by the ſettlement, ſo on the other yh wy fone 2 
| have her whole portion. In this caſe indeed oul fied al 
55 is no ſettlement of any eſtate by the husband __ 
his wife, only a, proviſion, that in caſe. ſhe Won Em 
enen vill, anc 
g , then he ſhould leave her 2000. and he the teſt 
wenig? arel, jewels, Sc. So that it hath * SME! 
truly ſaid, that here is nothing moving from . ed) 
huſband ; ſince the whole that ſhe is to have will WI i two in 
amount to ce An Hill is .nor this the apwlll rn, 
ment of the parties? Had he reduced it 1 Tree objected te 
ſeſſion during the coverture, it had been ay | # 105. . 
Iucely : nay, he. might have releaſed it during aff . 6d 
overture. Indeed had there been no — 183 — 
the law which gives her the chance of 2 to be ger 
muſt have taken place : but ſhe hath waived . dem 
chance by her expreſs agreement of having ſom 4% 
at all events; and his departure from that abſoluſ rk 
right which the law gave him over the whole, ei -Sanack 
by reducing into poſſeſſion this debt or b Wh be 
in is of itſelf a ſufficient conſigeration, the, coo of e 
2 of his not having this 200ʃ. would Ar. L 
e ſhould be bound on the one fide to leave her H "+ bat 
much if ſhe forvived him, and-ſhe not bound at 4 ment on h 
1 think therefore that the huſband's eſcntative parton, of 
intitled to this 20. n N ; 
nu 
EE "= Cleland, 7 
| — - — 0 Litt. 3 
not to be liable to his deb | . y 
vive to her, en ee 2 der be . 1 5 — * 
marriage ſettled a jointure upon the wife adeq wk * 
portion. . 
| | a 
(3) Upan the principle which. governed, edge = ** * 


this caſe, ws, * the expreſs agreement of the parties,” itt 


WY Caſe 36. 
Furt verſus Fort and Blomfield. 3 


FRANCES Withertty being poſſeſſed of South- 4. deviſes 
Sea ſt ock and other ſtock, to the value of 20001. the ref. 
by will dated the 14th of Detember 1732. devifed dn of 


ome annuities, and ſubje& to thofe annuities de- — rd 


viſed all the refidue of her perſonal eftate to Bridget about 
Firt (the plaintiff} by the name of Bridget Witherley 2000). to 
(her maiden name) and made» her executrix of her 5 « her 
vill, and died: the plaintiff being ſometime before nme f. 


| | | 9 > name (not 

the reſtatrix's death (but unknown to or married — | 
$* © 4+ — 1 | i . her to be 

married) moſt of it being South-Sza Stock; her huſband agrees to ſettle it 

n two truſtees, in truſt for husband and wiſe ;; and they transfer it to the 

rultces accordingly - there is a deed prepared, but not executed, as being 

obje.&ed to by the husband as not in purſuance of the agreement; and by 

ter he gives directions to prepare another: before that is done he dies; 

his wife adminiſters ; ſhe ſhall have this Som- Sen Stock, &c. in her own 

rebt, and not as aduiniſtratrix to her husband. 5 | 

to be generally admitted by a variety of determinations that 

a ſettlement made before marriage, if made in conſideration 

of the wife's fortune, entitles the repreſentative of the huſ- 

bind dying in his wife's life- time, to the whole of her 27 

n aon; but if it 13 not made in conſideration of her for- 

te, the ſurviving wife will be intitled to the choſes in aBion, 

the property of which has not been reduced by the husband 

In his life-time; ſo if it is in conſideration of a particular 

part of her fortune, ſuch of the wife's cheſer in action, as are 

dot comprized in that part, it has been faid, ſurvive to the 

wife, but that in all caſes where a husband makes a ſettle- 

ment on his wife in couſideration of her fortune, the wife's 

portion, though conſiſting of choſes in ation, and though 

dere be no particular agreement for that purpoſe, ſhall be 

boked upon as intended for and purchaſed by him. Blair 

nd Martin v. Lady Hereford, 2 Vern. 501. Cleland v. 

Ckland, Prec. in Cbanc. 63. Packer v. Windham, ib, 412. 

lo, Lit. 351. Hargrave's ed, note (1). And Lord Hardwicke is 

ported to ſay, that where the ſettlement made by the huſ- 

nd previous to the marriage, has not been adequate to the 

We's portion, the Court has notwithſtanding decreed the 

band to be entitled to her portion, 2 Ah. 448. in the 

ale of Lannoy v. the Duke of Athol, vid. allo Garforth v. 

hade, 2 Veſ. 677. 
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to Mr. Fort, who thereupon agreed with the de. 


fendant Blomfield to ſettle this 20001. and put it into 


the hands of two truſtees; one whereof to be no- 


(172) 


minated by him, and the other by his wife, in truſt 
for husband and wife and the ſurvivor : the husband 
and wife make a transfer of ſtock to the two de- 
fendants as truſtees. nominated by them both: 
Blomfield, the wife's truſtee, draws a declaration of 
truſt, and ſends it, into Scolland to Fort and his wife, 
to be executed by them; whereby this ſtock was to 
be ſettled upon the husband and wife for their lives, 
and for the life of the longeſt liver of them, then 
for the iſſue of the marriage; and if no iſſue, then 
for the wife, her executors and adminiſtrators : the 
husband refuſed to execute this declaration, appre- 
hending that his wife would thereby be impowered 
to diſpoſe of the ſtock during his life, in caſe they 
had no iſſue, and thatſhe died before him; but by 
letter directed to the defendant Blomfeld, he defired 
that the truſt ſhould be declared jointly for himſel: 
and his wife for their lives; and after their deceaſe, 
then to their children, then to the ſurvivor to take 
the whole: a declaration was accordingly drawn; 
hut before it could be tranſmitted to the husband he 
died inteſtate without iſſue. 


And now the queſtion was, whether the defend- 
ants ſhould be looked upon as truſtees for the wife 
as adminiſtratrix to the husband? (in which caſe the 
defendant Fort would be intitled to a moiety under 
the ſtatute of diſtributions, he being father to her 
husband) or, whether they ſhould be truſtees for 
her in her own right? 


Lerd Chancellor. The teſtatrix has made the 
plaintiff executrix of her will, and reſiduary legatee 
thereof, by her maiden name, not knowing her to 
be married at that time; and it would be hard there- 
fore to lay this 2000/. did veſt abſolutely in the 
husband, notwithſtanding the caſe, 3 Leu. 403. 
that hath been cited; eſpecially in the preſent * 

a | waere 
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where ſhe is made executrix, and conſequently 
chargeable with debts. But without entring mi- 
nutely into the kind of right which the husband had 
to this ſtock, whatever it was, he had it fingly 
through his wife, ſubject to the ſeveral agreements 
made for ſettling this ſtock: and it was very reaſon- 


able that ĩt ſhould be ſettled, the husband having 


made no ſettlement upon her. The firſt agreement 
between the husband and Blomfield was, that it ſhould 
be ſettled ſo, as if they had no iſſue, the ſurvivor of 
the husband and wife ſhould take the whole, and 
that it ſhould be put into the hands of two truſtees, 
to be nominated by the husband and wife ; who ac- 
cordingly make a transfer of the ſtock to the two 


defendants as their truſtees ; then comes the decla- 


ration of truſt drawn by Blomfield, and therein a new 
ſcheme of turning his money into land, which was 
never thought of before, and the proviſo about the 


ſurvivorſhip not at all obſerved ; but inſtead thereof 
it is exprefsly ſaid, that in caſe there be no iſſue of 


the marriage, it ſhall be to ſuch uſes as the wife ſhall 


direct: this declaration the husband poſitively re- 
fuſes to execute, but by a letter to Blomfield, pro- 


poſes to have it ſettled according to the agreement, 
that is, that neither he nor his wife ſhall have power 
to diſpoſe of it, but that it ſhould go to the ſurvivor ; 
upon which another declaration of truſt is drawn, 
but the huſband is prevented by death from execut- 


ing it, having before declared, that which of the 


two ſurvived ſhoutd have the whole: which ſhews 
his intention of continuing in his former reſolution : 
and nothing appears to ſhew any alteration of it. 
Taking it therefore in that light, I muſt conſider 
the defendants as truſtees, not only for the husband, 
but for him and his wife; otherwiſe, what neceſſity 
vas there for their being nominated on both ſides ? 
t being antecedently agreed upon what terms this 
lock ſhould be ſettled ; the agreement was com- 
plete on both ſides, and the ſubſequent transfer of 
te ſtock to the truſtees muſt be taken in purſuance 
that agreement: and not to convey away all 
wite's ' 


(173) 


_ vife's right, which was ſettled. by the precediy 


Caſe 37) 


The huſ- 
band as 
ſuch, is 
not 
chargea- 
ble in a 
court of 


—_— wheteof conſiſted of things in action, ſome of which 
the defendant received as husband, and the reſt he 


at law, 
with the 
debts of 
his wife 
after her 
deceaſe ; 
not even 


though he Which was not reduced into poſſeſſion by him wy 
hadalarge the coverture, and which he received after her deal 


fortune 


with her ; 


as on the 


otherhand Part amounted to, 


having received a great fortune with her, and never 
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dil brou 
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ter her 
um faid, 
And alſo 


x. 7. 


Lird ( 
uſband, 
wife's aft 
he ONE 
yife's de 
hor get C 
ay ſh 
Fhateve! 


agreement to which this transfer relates, and is 4 
completion of. I am therefore of opinion, tha 
upon her furviving her husband, this ſtock is be. 
come her ſole and abſolute property. 


And ſo decreed - defendants to be truſtees fa 


the wife in her own right, 


— 


Heard verſus Stanford 


T* HE defendant's wife befote marriage, Fr 
a promiſſory note for gol. to the plaintiff, i 
conſideration of five years ſervice, at the rate of ic 
per ann, and afterwards married the defendant, who 
had a fortune with her to the amount of 700, 


fortune | 


took as adminiſtrator to his late wife. The bill ws 44 8 


for the payment of this note, upon ſuggeſtion of hb bell whe 


br a deb 
mne, as 
| her d. 
uve rec 
and the 4 
n(lature 
þ court o 
ne ; b 


having made any ſettlement upon her. The de- 
fendant inſiſted, that that part of his wife's fortune 


as adminiſtrator, was not near ſufficient to pay het 
debts : and that he had already paid more than titat 


he is, du- 
ring the coverture, liable to all her debts, although he did not get a fall , and 
with her. | 7 bf partic 
als Cour 
(174) The queſtion was, whether the husband ſhouldbe {enend it 
| liable in equity to the payment of his deceaſed wifet Nelief wa: 


rerſus Grodbam, 1 Chun. Ca. 295, where, wart” 


debts; and the fortune be had received with he {Wlnreaſon; 
ſhould be looked upon as equitable aſſets ? ir being N vbere chi 
clear, that at law he is chargeable only during an Whoever yet 
coverture, and no longer. probably 
Mar to tl 
Price to a 


before the 


For the plaintiff was cited the caſe of From 


Þ Ci Caitdftrite. 174 
it brought againft the hufband for diſcovery of 
ods bought by the wife before marriage, which 
wer her deach came to his hands, the Lord Netting- 


m ſaid, he would change the law in that point. 
ind allo that of Powell verſus Bell, Ar. Eg. Ca. 60. 


. 7. 


Lird Chancellor, The queftion is, whether the 
uſhand, as ſuch, be chargeable for a debt of his 
wife's after her death in a court of equity? As on 
he one hand the hufband is by law liable to all his 
nes debts during the coverture, although he did 
dot get one ſhilling portion with her, and that her 
debts ſhould amount to 20001. or any other ſum 
whatever z ſo on the other hand it is as certain, that 
the debt be not recovered during the coverture, 
the huſband is no longer chargeable as ſuch, let the 
fortune he received with his wife be never ſo great. 
The caſe perhaps may be hard, but the law hath 
made it ſo, that it may be equal on both ſides; #s 
well where the huſband is ſued during the coverture, 
bra debt of his wife's, with whom he had no for- 
une, as where he by her death is diſcharged from 

| her debts, notwithſtanding: any fortune he may 
ue received in marriage with her; ſo is the law, 
and the alteration of it is the proper work of the Le- 

pllature only. There are inſtances indeed in which Where 
court of equity gives remedy where the law gives che 7 
hone ; but where a particular remedy is given by PA 
ts, and that remedy bounded and circumſeribed Jemedy, 
/ particular rules, it would be very improper for to extend 
is Court to take it up where the law leaves it, and it is the 
end it farther than the law allows. Beſides, ff Bree, 
Rlief was to be given in this caſe, ir would be very j;nure, 
unreaſohable not to extend it to the former caſe, bur not of 
here the hardſhip lies on the huſband, which was the courts 
tever yet done. There is à caſe which may, and of equity. 
probably does happen very often, that comes very (175) 


2 K 


fear to this, Suppoſe goods are ſold for a certain 
Pice to a perſon, who juſt after the delivery, and 
fore the price paid, becomes a bankrupt, and theſe 


very 


„ matriage, which were part of her portion; but ner 


of ſome leaſehold eſtates mentioned in the cauſe 
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very goods are veſted in the aſſignees; the vendq 
can come in but as a creditor for his ſhare ; and cu 
neither pretend to have the price agreed, nor purſy 
the goods in the hands of the aſſignees; and ye 
this is a hardſhip upoh him, but not ſuch as is 


he had 11 
of her h 
oft in la 
and upot! 


where a 


Hevable here. In the caſe of Freeman verſus Cu vite's 
ham, the goods never came to the huſband's hand 

until after the wife's death; which made it a vel And ſc 
hard caſe upon the creditor, and probably occaſon Ad recei 


ed the ſaying of my Lord Notcingham : but ey 


8 4 n . trator ; A 
there he only over-ruled a demurrer, put into a bilWr}y: but 
for a dilcovery of the goods; and it does not (+) aMhiſed the 
Pear what became afterwards of the cauſe. Andi 
that of Powell verſus Bell the wife was adminiſin 
trix of her firſt huſband, and it did not appear wh, 

* — — eee e Tr — HOM 
5 „ ther, 

i In 3 P. Will. 411. note (J), the caſe of Freeman Ft, 1677. 
Goodbam, ind the proceedings therein are thus tated e of hin 
Upon ſearching the Regiſter Book, it appears that in tl, . .. 

466 of Freeman v. 'Goodland & e: cont. (not Goodham) a lives 
te, defendant had married the teſtator's widow, who lWurvivor's 
* bought goods of the teſtator's executors ; that after tif him th 
21 widow's death, the executors bringing their bill (inter 0 er rem 
«to be ſatisfied of theſe goods, the defendant demurred ok effect 


*© which demurred was on the 18th December 1676, or 
„ruled by the Lord Chancellor ; that afterwards on the he: 
« mg of the cauſe the 2d of December 1678, the defendu 
_ *"Jnfilted that his wife had a property in theſe. goods at ö 


ing the 


i remain 
tes a deec 
n; and up 
I ths laſt m 
ads to the 1 


4c leſs to avoid further trouble, and in caſe an aſſigumet 


„ made to him (though he was not liable by law ſo to de 


" «& yet, by his counſel he offered to for the goody, of che fc 
0 the decretal order runs N 4 That the d © to truſte 

« fendant Goodland do pay to the ſaid executors the ſum Id vith dire 
„ 23561, reported due to them on account of the ſaid good out the 
according to his offer aforeſaid.” So that there being a 0gip*"* of age 

- Cree in cores oma of the defendant's offer, here appear ghters, th 
be no, expreſs determination in the point; however it is ve which 

| probable that the defendant perceiving which way the of $8 wher 
nion of the Court inclined on arguing the demurre, \ "ha _ 

the linds 


iaduced to make the abovementioned offer. 0 


W32P Hh 
| *%olk, , 
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he had in her own right, and what as adminiſtratrix 
her huſband ; in which caſe the marriage is no 
ft in law of the goods which ſhe hath in auter droit: 
1nd upon this reaſon only are founded all the caſes 
where a {urviving huſband has been charged with 
i wife's debts after her death, | 


And fo decreed an account of what the huſband. 
had received fince his wife's death as her admini- 
Frator; and that he ſhould be liable for ſo much 
ny: but as to any further demand againſt her diſ- 
niſſed the bill. (K) P vo 


1769 
Streatfield verſus Streatfield. = Caſe 38. 


THOMAS Streatfield, the - plaintiff's grandfa- The an- 
ther, by articles previous to his marriage, May ou by 
k1, 1677. agreed to ſettle lands in Sevencake to the es 


: | 2.2 2A revious 
& of himſelf and Martha his intended wife, for?, his 
ar lives and the life of the ſurviyor : and after the marriage, 
urvivor's deceaſe, to the uſe of the heirs of the body agrees to 
f him the ſaid Thomas on his wife begotten, with {*e cer. 
5 | 122 tain lands 
ther remainders over. The marriage ſoon after to the uſe 
bok effect, and by deed, dated April 5, 1698. re- of himſelf 
ing the foreſaid articles, he ſettled his lands at — in- 
| STE 2 tende 
tte, remainder to the iſſue of the marriage, in the uſual manner. He 
es a deed, not purſuant to the articles, and has a ſon'and two daugh- 
n; and upon the marriage of his ſon ſettles other lands, in confideration 
I ths laſt marriage, in the uſual manner; and levies a fine:of the former 
ads to the uſe of himſelf in fee; and then makes his will, and deviſes 
of the former lands to his two daughters, and th: reſt of his real 
Mate to truſtees, to the uſe of his grandſon for life, with uſual remainders; 
d vith direction, out of the profits, to educate the grandſon ; and to 
c out the reſt of the profits, to be paid. to the grandſon at twenty-one 
ars of age; and if he does not attain that age, to be paid to his ſaid 
aphters, their executors, &c. The grandſon is not to be bouad by the 
rd, which did not purſue the articles; but then he ſhall make his 
*tion when he comes of age; and if he choſes to take lands, which 
Pit to have been ſettled, the daughters (his aunts) ſhall be repriſed out 
Ithe lunds deviſed to him. 


00 3 P. Will. 4d, S. C. The Earl of Thomond v. Earl 
"folk, 1 . Will. 470. S. P. 


Sevenoake 


Sevendate to the uſe of himſelf and his wife for they 
lives, and the life of the longeſt liver of them (wit. 
out impeachment of waſte during the life of Thomg 
and after their deceaſe, to the uſe of the heirs of the 
body of the ſaid Thomas, on the faid Martha toh 
begotten, and for want of ſuch iſſue, remainder i 
the right heirs of Thomas. They had iſſue Thom, 
(their only fon) and two daughters, Margaret and 
Martha. In the year 1716, upon the marriage g 
Thomas the ſon, the father ſettled other lands (d 


daughters of the marriage, remainder in fee to the 
ſon, with a power to raiſe 2000]: for younger chi 
dren. And the ſon's death, Thomas the father, i 

the year 1723. levied a fine of the lands compriſe 
in the deed of 1698, to the uſe of himſelf in fee, an 
in the year y his will, and thereby devife 
part of thoſe lands to his two daughters Marga n 
and Merthe ; And alſo all other his mant 
re meſffirages, lands, tenements and hereditamen 
« whatfoever, either in poſſeffion, reverſion or re 
e mainder not therein before given or diſpoſed of 
be ſituate in the counties of Kent, Srrey, or elle 
« where, to truſtees, in truſt for the plaintl 
ec 


0 


6 
ic 


comes this clauſe] © And my will and mean 


” cc 


* point the truſtees, and the furvivor of chem, 


cc 
ct 
tc 
ce 
ce 
cc 
cc 
cc 
«c 
ec 


firſt and other ſons in tail male, remainder to l 
daughters in tail, remainder to Mayparet u 
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vas in th 
the intent 
the rules 


7. (7 
That 


ſon's mai 
value tha 
xver be 
(0 refere 
made on] 
for ſettlir 
Ompete! 
conſiders 
Where th. 
a deed, 

containec 


Thomas his grandſon for life, remainder to hi 


Martha, with ſeveral remainders over :” [th 
ing farther is, and I do hereby authoriſe and 4 


receive the rents and profits of the faid eſtates it 
them devifed, and out of the ſame to allow an 
expend, for the education of my grandſon Thews 
lo much as they ſhall think fit during his mm 
nority ; and that the truſtees ſhall place out 


intereſt ſuch monies ariſing out of the rents a 


profits of the faid eftares ; which ſaid monies 
with intereft ariſing therefrom, my will is, be pal 
to my grandſon Themas at his age of twenty-0" 


years, if he ſo long hve; or, in cafe he * 
: « foil 


/ 
7 
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fore that age, then that the ſame ſhall be paid to 
my two daughters Margaret and Martha, their 
executors, &c.” The teſtator died in the year 


730. 


The queſtion was, whether the ſettlement in 1698. 
125 a proper execution of the articles of 1677 ? and 
f not, whether the general deviſe to the plaintiff 
dould be taken as a ſatisfaction for what he was in- 
ded to under the articles of 1677 ö 


Mr. Soficitor General, Mr. Brown, Mr. Fazaker- 
and Mr. Noel argued for the plaintiff, that al- 
dough in a will or articles executed, Thomas the 
gandfather would have been tenant in tail, yet the 
nicles of 1677. being but executory, this Court 
ould interpoſe, by carrying them into execution in 
he ſtricteft manner, and not leaving it in his power 
0 deſtroy the uſes as ſoon as raiſed. That accord- 
Ing to that rule the deed of 1698. was certainly no 
ution of the articles in equity; for, though it 
was in the very words, yet did it not at all anſwer 
the intent of the articles, and came therefore within 
te rules of Trevor and Trevor”s caſe, Mr. Eg. Ca. 


7. (1) 


That the ſettlement in 4716. upon Thomas the 
ſon's marriage (although it was of lands of greater 
ue than thoſe contained in the articles) could 
yer be thought a ſatisfaction for them, there being 
no reference at all in it to the articles, and it being 
made only in conſideration of the ſon's marriage, and 
fr ſettling a jointure upon his wife, and making a 
competent proviſion for the ĩſſue; all which are new 
conſiderations no way relative to the articles: and 


a deed, there can 
contained tlierein. 


no averment of another not 


O 


1 — 


al (!) 1 P. Will. 622 S. C. 
T hat 


(178) 


mere there is an expreſs conſideration mentioned in 


(59) 
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That nothing could be taken for a ſatisfaction bu 
what was in its nature agreeable to the thing which 
was to be done, was held in Lechmere (m) and Lach 
Lechmere's caſe. But in this caſe Thomas the ſon 
was by the articles to have been tenant in tail; by 
by the ſettlement 1716. he was to be but. tenant for 
life, which was giving him aleſs eſtate for a greater, 
and conſequently not to be deemed. a ſatisfaction 
without a ſpecial acceptance of it as ſuch, according 
to the rule in Pinnel's caſe, 5 Co. 117. where iti; 
held that payment of a leſſer ſum can never be a fi 
tisfaction for a greater, unleſs upon a ſpecial cir. 


cumſtance ſhewing the intent; as payment at an 


earlier day, Sc. That the will could no more be 
taken for a ſatisfaction than the ſettlement, and upon 
the ſame reaſons ; for, by it the plaintiff is no more 
than tenant for life, and even the not abſolutely, 
the profits being directed by the teſtator to be ac- 
cumulated until the plaintiff attains his age of twen- 
ty-one, and then to be paid to him; but if he dies 
before that age, they are given away to the teſta- 
tor's daughters; and when he does arrive to that 
age, he is to be but barely tenant for lite, and even 
not that without impeachment of waſte; beſides, i 
the will be conſtrued a ſatisfaction as againſt the 
plaintiff, ſo it muſt likewiſe be as to all the others 
claiming under the articles; whereas the plaintiff 
ſiſters, who were intitled under the articles, can re- 
ver take any thing under this will, but are wholly 


excluded. 


The general deviſe of all his manors, lands, & 
in poſſeſſion, reverſion or remainder, will not. alter the 
caſe; for, where the teſtator hath eſtate ſufficientto 
ſatisfy ſuch general words, he ſhall never be con- 
ſtrued to have intended to paſs that which he hadno 
right to diſpoſe of, and the giving of which would 
work a wrong. That he had no right to diſpoſe o 


— ne 


2 Ante do. 
( fn 


ment of 
but no ſi 
his will, 
can the 
Noys ve 
former t 


ence of th 


dot mean 


mined, that 
teltator haz 


erpetually , 
ies paſſe, 
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he lands contained in the articles is evident from 
what hath been already ſaid : and had not this been 

n his own marriage, but in any other ſettlement, 
he had been a truſtee for his ſon, and then had 
made his will in the ſame words that he hath done 
here, ſurely that truſt-eſtate would never have 
raſſed ; and there is no difference whether the truſt 
be expreſſed, or whether it ariſes by implication of * 
equity. It would be an abſurdity to conſtrue theſe 
words to paſs away a third perſon's eſtate. A grant 
of all one's goods will not paſs thoſe which he hath 
n auter droit: fo if he had had a mortgage in fee, 
WY fuch general words would not have paſſed it from 
be deviſee of the perſonal eſtate, to the deviſee of 
Wl the land. In Roſe () and Barilett's cafe, Cro. Car. 
e292. a general deviſe of all his lands and tenements, 
ring both freehold and leaſehold, was held to paſs 
ll the freehold lands only. And in Harwood and 
yl Child's caſe, heard by the preſent Lord Chancellor, 
March 18, 1734. a deviſe of all his lands for pay- 
nent of debts, having both freehold and copyhold, 
dut no ſurrender made of the copyhold to the uſe of 
his will, was held not to paſs the copyhold. Nor 
can the caſes of Duſſield verſus Smith, 2 Vern. 250. 
Neys verſus Mordaunt 581. be objected ; for, in the 
former the decree was reverſed, upon account of the 


(n) The authority of which caſe haz been referred to, 
ind acknowledged in Day v Trigg, 1 P. Will. 2866. Davis 
. Gibbs, 3 P. Will. 26. by Lord Hardwicke in Chapman v. 
Hart, 1 Veſ. 271. Knotsford v. Gardiner, 2 Al. 450. 
Allo in Piftel v. Richardſon, in B. R. Hill. Term 1784 (re- 
ported by Mr. Cox in his note (1) upon Addis v. Clement, 
E Will. 459). Sed vide Turner v. Huſler, 1 Bro. Cha. 
Rep. 79, in which caſe Lord Chief Baron Eyre (in the ab- 
lence of the Lord Chancellor) though reported to ſay, he did 
tot mean to deny the authority of Roſe v. Bartlett, deter- 
mined, that by a devife of lands, tenements and zythes, (the 
teſtator having tythes in fee, and likewiſe tythes by leaſes 
erpetually renewable). the leaſehold as well as the freehold 


hites paſſed. 
fiſter's 


the 


179 f | De Tum g. Hil 2538. 
liſter's being heir at law. and difinherited ; which i 
the preſent caſe: for, here they would take a bene. 
ficial intereſt from the plaintiff; who was heir at lan 
to his grandfather, and give him but a very {mal 
one in its room; and in the latter caſe, the father 

(180) being tenant in tail of part, had power to bar it by 
fine ; in which reſpect he might well be looked 
upon as a proprietor of the whole : but if he be de. 
creed to make his election, it muſt be done pre. 
ſently, for then it is that he is to take: whereas he 
cannot by law make his election, being (but an in. 
fant; and if ſo, the Court muſt compel him to that 
which the law dilables him from doing. 


Mr. Attorney General, Mr. range and Mir. Far 
Williams argued for the deſendant, that this Cour 
will not, in all cates whatever, decree a ſpecific per 
formance ; but would, in ſome particular caſes V faying 
2 remedy at law upon the c- icd in 

venant; that theſe articles were made io long ag | 
as in 1677. and Thomes the ſon, who was the per 
Jon intitled to have them carried into execution 
lived until 1722. Forty-five years after, without 
ever deſiring to have them executed; and that tir 
intent of thoſe articles did not ſeem to go any fu iecution 
ther than the ſettling the jointure an the mike, aue deer 
the making Thomas the grandfather tenant in tal would 
the words being 70 provide for the wife, but no menWefeat- anc 
tion made of the iſſue; but whoever comes ini d the na 
equity muſt do equity; and therefore if the plan. purpot 
tiff would take advantage of thoſe articles, he mi erefore 
make a compenſation for it out of the will, Wh ted of 1. 
gives him an eſtate upon a ꝑlain ſyppeſal chat 5 
ſhall take nothing, by the axticles; but xſhall ne# 
be at liberty to take a great benefit under the vl ) Wher 
and waive that part which makes agairft him, Wit 800 l. a 
the prejudice of a third perſon: the whole will u tandigg 
be acquieſced under, or no part of it at all, acconi. 28 
ing to the re ſalutiam in Nys and MMordaum's AS. ite mu 
which went upon the reaſon of an intire compliun©in the ben 
with the teſtator's intent in taking intirely under t 
2 " 
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ill, and- not upon the ſuppoſed reaſon of his being 


he like reſolution was in the caſe of Hearne verſus 
barre, (o) 2 Vern. 55 5. in that of Cooper verſus 
n, February,” 16, 1731. at the Rollt; where a 
eeman of Londem deviſed his eſtate to truſtees for 
| — 6000 l. for his four daughters, and made 
diſpolition of the ſurplus, and held that they ſhould 
und either by the will or by the cuſtom, and if by 
he former, that they ſhould not defeat the deviſe 
ver. That in caſes where general words in a will 
| been reſtramed from palſing all Which the teſ- 
wor had, it hath been upon the teſtatar's intention 
nanifeſtiy appeating in the wil itſelf, not to pafs 
) much as the generality of his words would com- 
rehend 3 but in the preſent caſe, his intent plainly 
pears to paſs all: nor will that intent be ſatisfied 
y ſaying; chat he had a reverfion'of the lands com- 
riſed in the articles; ſince he would have been'te- 
ant in tail under the une and 22 for life 
ler the nt 297 97.99 een 
Lind — It bangör be Geubdel, but 880 
pon applicati6h' to this Court for the carrying into 
xecution' the articles of 1677. the Court would 
we decreed it to be done in the ftricteft manner, 
d would never leave it in the husband's power to 
feat and annul every thing he had been doing: 


o purpoſe, without any expreſs words; and I mult 
refore conſider what was the operation of the 
ed of 1698. Wong's is dechred to be in perform- 


—— 


— "— * 1 * 36 — — * þ& | 


%) Where A. by marriage articles agrees to leave his 
ite 800 l. and her jewels, &c. but it is declared that not- 
thitanding the articles ſhe ſhould not be debarred of any 
ung he ſhould give her by will. A. by will makes a diſpo- 
wn of his whole eltate, and gives his wife 1000]. decreed, 
e wife muſt either waive the articles, or the will, and not 


am the benefit of both. 
R ance 


oprietor, by having it in his power to levy a fine. 


nd the nature of the ptoviſion is ſtrong enough for 


(181) 


Ma. 


D FEY * 


ku \ 
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(132) 


which he apprehended to be a ſatisfaction for t 


different; and therefore it would be abſurd to 
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ance of the true intent and meaning of the article 
If it be ſo, all is well; but if it be not, it only ſhe 
that the parties intended it ſo, but were miſtake 
So was the caſe of Meſt v. Eriſſey, where the articl 
were by the Houſe of Lords decreed to be ma 
good; and the ſame muſt be done in this caſe, | 
nothing intervenes to prevent it. The lettleme 
in 17 16. whereby the grandfather ſettled other land 
upon his ſon's marriage, has been called a fatisfag 
tion for thoſe articles; but to me it appears neithe 
an actual ſatisfaction, nor to have been intended 
ſuch. The grandfather had done that in 169 
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m if he c 


articles; but this deed proceeds upon conſiderati 
quite different from thoſe of the articles, the perſa 
claiming under this being purchaſers for a conſid 
ration intirely new, the limitations being -entire| 


this a ſatisfaction for another thing it hath nothu 
to do with, and to which it is no way relati 
The next thing to be conſidered is, the fine levi 
of the lands in queſtion in the year 1723. by 
grandfather : the intent whereof was, to have t 
abſolute ownerſhip of thoſe lands in him: and ol 
reaſon why no application hath been made till no 
to have thoſe articles carried into execution, mig 
be, that during the grandfather's life no body 
intitled to any thing in poſſeſſion under the 
Then comes the will in 1725. whereby he gi. 
part of thoſe lands ſettled in 1698. to his.daugh 
thereby ſhewing his apprehenſion to be, that by 
fine he had given himſelf a power of diſpoſing 
them: and it would be a very ſtrained conſtruct 
to ſay that he intended this, not as a preſent dei 
to his daughters, but to take effect out of the reve 
ſion of the lands compriſed in the articles. 1 
next thing is the deviſe to the truſtees for his gral 
ſon the plaintiff, upon his attaining the age 
twenty-one ; and the qneſtion here is, whether 
general words ſhall ever paſs lands not capable 


the limitation in the will? And to that have® 


0) 2 Very 
and C. d 
re ſettled 1 
are of the 
It the fee 
whole ef 
upon an 
ber, 


ited Roſe and Bartlett's caſe, Co. Car. 292. and 
other caſes ; but they cannot influence the preſent 
aſe: for, the teſtator had legally a power to diſpoſe 
of thoſe lands; and though they might be affected 
rich a truſt in equity, yet that cannot be ſuppoſed 
w lie in his conuzance, he having done an act to 
enable himſelf to diſpoſe of theſe lands. And it 
differs from the caſe that was put of an expreſs truſt, 
1d the truſtee deviſes all his lands; for, there the 
ſtee cannot be ignorant that the lands which he 
olds in truſt are not his own. . But what makes his 
ntent clear is, that he hath deviſed part of theſe 
unds to his daughters, and he muſt have looked 
pon himſelf as maſter of the one part as well as the 
her; I therefore think his intent was clear to paſs 
ſe lands by the will; and if ſo, we mult now con- 
der what will be the effect of this will. If the 
daintiff has a lien upon the lands of the articles, 
en he may ſtand to them if he pleaſes; but when 
man takes upon him to deviſe what he had no 
ower over, upon a ſuppoſition that his will will be 
quieſced under, this Court compels the deviſee, 
he will take adyantage of the will, to take intire- 
but not partially under it; as was done in Noy's 
) and Mordaunt's caſe : there being a tacit con- 
tion annexed ta all deviſes of this nature, that the 
viſce do not diſturb the diſpoſition which the de- 
lor hath made, So are the ſeveral caſes that have 
en decreed upon the cuſtom of London. The only 
culty in the preſent caſe is, that hat is given to 
e plaintiff is precarious, nothing being given to 
m if he dies before twenty-one, and if after, then 


0 I" 


(þ) 2 Vern, 581, S. C. where A. having two daughters 
and C. deviſes fee ſimple lands to B. and lands which 
re ſettled upon him in tail, to C. Held, if B. will claim 
[are of the intailed lands under the ſettlement, ſhe muſt 
It the fee ſimple lands, for the teſtator having diſpoſed of 
| whole eſtate amongſt his children, what he gave them 
upon an implied condition they ſhould releaſe to each 


ue, 
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but an eſtate for life; and that e beforet 
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Court in the favourable light of *being heir at lay 
but this will not alter the caſe.” The eftates whic 
the teſtator has given him were undoubredly in hy 


power; he hath given them to truſtees until N 


andſon attain twenty-one, and has diſpoſed , X. 
them in ſuch a manner as that there can never anc 
any undifpoſed reſidue to go to the plaintiff as he 85 
at law; and ſurely it is as much in the power of i — 
Court to make this bequeſt, chus limited, to be. the 
ſatisfaction, if the party will ſtand to che will, a Ar 
the other caſes. Indeed if he takes by the wm dee th 
there is nothing to make ſatisfaction to his fiſte be 
for their general chance under the articles; but t l death 
is becauſe nothing is left them by the will; Fried 
they cannot be faid to be quite deſtitute of poi bent of 
ſion, ſince it is juſt and reaſonable that they ſhoul "i he 
be maintained by their mother, who is intitled to WS th 
large and ample proviſion by her marriage {engl - the bz 
ment: nor can what is deviſed to the rr Wt. defer 
looked upon as intended by the teſtator to cedings 


wards the maintenance of younger children; bi 
the plaintiff dies before twenty-one, then all the pri 
fits already received are to go to his aunts ; and 
by that conſtruction I muſt take the maintenance i 
of their eſtate, and oblige them to contribute to U 
maintenance of diſtant relations, 0.x VIZ. nieces, at 
ſame time that the mother (who hath an arnple poly 
viſion) would be left at large, and under no te Met of - 
maintaining her own children. | 


as ſuch 
1 F. 1 


kat day; t 
hall ſtand. 


— — — 


templation | 
the execut 
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And ſo decbeed the plaintiff to have ſix mon 
after he comes of age to make his election, whet Trap 
he will ſtand to the will or the articles? And it * 1 
makes his election to ſtand to the latter, then rugs are e 
much of the other lands deviſed to him as 2. 77. 
amount to the value of the lands compriſed in I . Pur 
articles, and which were deviſed to Margaret 25 45 
Martha, to be — to them in fee. (4 1 10 

350. 
In this, and many other caſes of the ſame nay} "ice, 2 P. 


| the Court of Chancery has procecded upon a principle of 
b 
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Warrington verſus Norton. Cafe 29. 
\ Commiſſion of bankruptcy was taken out A com- 
A againſt one Hughes, and upon the gth of Fe- miſſion of 
Fruary 1730. at eleven o'clock in the morning the N 
ommiſſioners met, and proceeded to declare him a apainſ H. 
ankrupr, and the declaration was ſigned by them at eleven 
tween three and four o'clock in the afternoon, o'clock in 
nd the aſſignment of the bankrupt's goods exe- te morn- 
uted at fix ; at which inſtant the commiſſioners had . 6 
tice that the bankrupt died that day at one in the the after- 
frernoon ; which was the firſt notice they had of noon the 
s death. The bankrupt having before his death — 
eyiſed all his real and perſonal eſtate for the pay- e hint 
ment of his debts, the plaintiff, who was a creditor , bank- 
brought his bill againſt the defendant as aſſignee rupt, and 
nder the commiſſion, for an account of ſuch goods execute an 


| = : ch aſigament 
f the bankrupt as had come to his hands; to which © * 


he defendant pleaded the commiſſion and the pro- then have 
cedings under it. The queſtion was, whether this notice that 
as ſuch a dealing under the commiſſion as was with- he died at 


n 1 J. I. cap. 15. ſe. 17. the words whereot are; one 


o' clock 
that day; this a dealing within the act of parliament, and the proceedings 
hall ſtand, | 


F 


11 


rd to the end and conſideration of the ſettlement, and the 
ntent of the truſts, as the ſame were in the- original con- 
emplation of the parties: and accordingly ins the decreeing 
the execution of marriage articles or truſts in ſtrict ſettle- 
ment (where the articles by legal conſtruction give an eſtate 
of inheritance to huſband and wife) the Court has been ne- 
effurily obliged to have recourſe to a conſtruction beyond 
the legal operation of the words, in which the articles or 
vuſts are expreſſed. Jones v. Laughton, 1 Eg. Caf. Ar. 392. 
5 2. Trevor v. Trevor, 1 P. Fil. 622. Cuſack v. Cuſack, 
1 Bro, Furl. Caf. 470. Nandick v. Wilkes, 1 Eg. Caf. Ar. 
393- c. 5. Honor v. Honor, 1 P. Will, 123. Roberts v. 
King ley, 1 Ve, 238. Legg v. Goldwire, ante 20. Burton 
. Haſtings, Gilb. Eg. Rep. 113. Weſt v. Erifjey, 2 P. 
Will. 350. Hart v. Meadleburſt, 3 Ath, 371. Powell v. 
ie, 2 P. Will. 535. 

« Thet 
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fore made againſt bankrupts, and for the relief 
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* That where after any commiſſion of bankrupty i 
dealt in by the commiſſioners, the offender bappen i 
die before diſtribution, that nevertheleſs they ug 
ein that caſe proceed in the execution of the com. ln doc 
* miſſion in ſuch ſort as they might have done if 
e the offender was living.” | "Wy 


Mr. Attorney General, Mr: Fazakerley and M. Mr. 
Forreſter argued for the defendant, that the meetig e othe 


in order to declare him a bankrupt, was a ſufficienſthan rer 
dealing within the ſtatute ; and that the afſignmenWetcnder 
hath a relation to the bankruptcy; that when the is de 
commiſſioners aſſign, it is from the act of parliWitic 421; 
ment, and not from themſelves ; for, they have nun be ne 
intereſt veſted in them; but it is the operation Y called 
the act which gives them right in the thing, bu coveries 
none at all in the perſon of the bankrupt ; ſo tha em, ar 
his death cannot be material: and the law giving He parti 
no right over the perſon, but only a power of call. Ha 
ing him a bankrupt, it muſt be in purſuance of ti could 
commiſſion, and therefore that examination was Wlath ; a 
dealing within the ſtatute ; that by law there can hat he ſſ 


no ſplitting a day; as a leaſe made to commenc 
from henceforth, takes in the day of the date, al 
though executed at the very laſt moment : and! 
Shelley's caſe, 1 Co. 93. the recovery was held good 
aithough the party died the ſame day, becauſe it wa 
a legal proceeding. That the laws againſt bank 


Lord C 
ome in u 
enefit of 
Il the we 
me dou] 


rupts were not at all to be conſidered as penal, bufeath det 
as remediab laws, and as ſuch were entitled to ti Hatutes b 
moſt favourable conſtruction, according to the nich the 
laid down in Heydon's caſe, 3 Co. 7. And theretorgWut it was 
if any conſtruction could be made more beneficue taken c 


Whatever 


admitted as founded upon natural juſtice, and upoQOtute, w 
that beſt of rules, jus ſuum cuique tribuere ; that een dealt 
theſe caſes the law itielf hath provided how it ſhaWucſtion ? 


be conſtrued ; for, by 21 FJ. 1. cap. 19. „elt. 1. 
is enacted, that all the ſtatutes which were thereto Indeed 
nother, w 
creditors, ſhall be in all things — 

b yet 
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ther part of that law. 


fender, Sc. which he does not appear to be until 
is declared a bankrupt, and that declaration is 
he dealing meant by the ſtatute ; for, till then there 
n be no proceeding upon the commiſſion properly 
called. Shelley's caſe is quite different; for, re- 
dyeries being common aſſurances, the law favours 
em, and does not enter into any inquiries about 
he particular minute of the day the party died up- 
Mn, Had this law not been made, the commiſſion- 
rs could not have proceeded after the bankrupt's 
leath; and the words of the ſtatute ſeem to mean 
it he ſhould be declared a bankrupt firſt, 


Lord Chancellor. The plaintiff, if contented to 
ome in under the commiſſion, will be intitled to the 
Wecnefit of it: but his intent ſeems to be, to ſet aſide 
Il the words of this Statute of 1 J. 1. it looks as if 
me doubt had been conceived, whether the party's 
leath determined the commiſiion 2 The former 
lautes being, that they ſhould ſeize his body, 
Which they could nor do when the party was dead; 
Wit it was always clear, that no commuſſion could 
e taken out againſt a man after his death: then 
whatever "might occaſion the doubt) comes this 
aute, which ſays, that when the commiſſion had 
deen dealt in, Sc. what is a dealing in it is the 
nueſtion ? 


WW Indeed I know no particular act, as diſtinct from 


other, which can be called a ding. It has been 
| ſaid, 


tryed: for the relief of the creditors of the bank- 
pts; fo that the law itſelf directs a beneficial con- 
lution to be made for the creditors ; and when a 
un does by expreſs proviſion enact how conſtruc- 
tons ſhall be made, the clauſe fo directive of con- 
ſrution is of the tame force and authority as any 


Mr. Solicitor General and Mr, Browne argued on 
e other hand, that theſe laws were rather penal 
remedial, the party being therein called an 
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186 De Term S. Hill. 1735. 
faid, that the declaring him a bankrupt was the as 
meant; but that declaration of the commiſſion 
being only diſcretionary and for caution, and not: 
all binding to any body, it is not probable that th; 
act ſhould intend that only to be a dhaling, which i 
hath not any where given the commiſſioners pow 
to do; whatever is done in purfuance of the com 
miſſion is a dealing in it if never fo minute; and th 

rather, for that theſe being remedial laws, are to b ng that 
beneficially conſtrued in favour of the creditors, muſtee fe 
cannot therefore put a narrow conſtrained conftruc 
tion upon the words dealt in, in order to overthroſ The d 
this commiſſion, and all the juſt right of the cref Aged thi 


che marri 
Marquis 
vpon the] 
the betten 
urchaſe 
Articles, N 
ther ; and 
et into p 


ditors claiming under it. Marquis 
| | = whoſe. ti 
The plea was allowed. (7) 

(387) 8 Lord 
Caſe 40;  Lowwther verſus Carleton, (5) againſt ! 
7 April. that he v 
A man by A Church leaſe of twenty-one years, obtained bil ces, the 
2 the plaintiff's grandmother, was, upon tit law o 


orecs to Marriage of his father and mother, ſurrendered te the Cour 
ſettle a the dean and chapter of Carlifle, and a new one fo Court vet 
church the ſame term granted to the plaintiff's father and neither 
icaſe upon mother, which by articles was agreed to be ſettledÞp/aintiff”: 


wal on them for their lives and the life of the ſurvivoſ #9710 


and wife 
and the and then upon the iſſue of the marriage; the fathe 3 
ad the 


iſſue of and mother afterwards ſurrendered this new leaſe 

te mar- and a new one was granted to a ſtranger, to whon chaſe, ye 
'!*8* de the father had mortgaged the ſecond; the laſt leak 76 : bed 
wards was afterwards purchaſed by the late Marquis oe aum. 


jells it to LHharton, who did not appear to have any notice ol hath bar 
a itranoer, | haſer's 


who had no notice of the marriege articles; the executors of this vendet 


{01} to B. who had full notice of the marriage articles, and took a collate} Indeec 


al {ecurity of the executors for the better aſſuring his title. B.”s purchak | 
al fecurit th | $2 purc 
all ſtand good againſt the plaintiff, who claims under the articles. but beca 


than a v. 
Wyarton 
nder a p 
ation wit! 


_ "VO 


(r) Reg. Lib. A. 1735, fol. 188. 
(-) 2 £9. Caf. Abr. 655. S. C. 2 Ai. 242. S. C. 
| the 


hi Curia Ozncellariae: 


W te marriage articles. The defendant purchaſed the 


Marquis of 7/borton's title of his executors ; who 
pon the purchaſe gave him a collateral ſecurity for 
he better aſſuring his title: but previous to this 
purchaſe the defendant had notice of the marriage 
ticles, which were ſhewn to him by his own fa» 
mer; and now the plaintiff brought his will to be 
t into poſſeſſion of this leaſehold eſtate, and pray- 
ing that the defendant might be conſidered as 4 


OD 


truſtee for him. 


The deſendant pleaded his purchaſe, and con- 


ſeſſed the notice; but principally infifted upon the 


Marquis of Vbarton's purchaſe without notice, 
whoſe. title was now in him. 


Lord Chancellor. Had this bill been brought 
againſt Lord Yharton himſelf, and he had pleaded 
that he was a purchafer without notice of the arti- 
cles, the plea would have been good ; he having 
the la w on his ſide, and having both law and equity, 
the Court would not take ic from him : and as the 
Court would not have given any relief againſt him, 
o neither would it againft his executor ; for, if the 


187 


plaintiffs title had not been good againſt the Lord (188) 


Marion himſelf, it would not be fo againſt his 
executors ; and therefore his death is not material. 
Had the defendant paid nothing at all for his pur- 
chaſe, yet the plaintiff could not prevail againſt 


lim; becauſe, though he were but a voluntier, yet 


be claims under a purchaſer without notice, who 


W'ath barred the plaintiffs right, and all the pur- 


chaſer's right is now devolved upon him. 


Indeed it hath been objected, that the defendant 


Bs = purchaſer with notice under the Lord Yharton: 


but becauſe he is ſo, ſhall he be in worſe condition 


han a voluntier or executors claiming under Lord 


Marlon would have been? A voluntier claiming 
der a purchaſer for a good and valuable conſider- 


Non without notice, would have a clear and abſo- 


lute 


(18 


9) 


De Term. S. Hill. 1735. 


lute right; and ſhall not the defendant have it all, 
becauſe he is a purchaſer with notice of the plain. 
tiff 's title? As the Lord M barton had a right d 
enjoying it, ſo he had of aliening it: and when he 
had ſo done, his alienee hath the ſame right that he 
himſelf had. Nor can the defendant's taking a col. 


R 
c 


| 


: enture 
lateral ſecurity, make his caſe the worſe ; for, though ecoyery 
he might be relieved againſt the Lord bar, the 
executors upon that ſecurity; yet what relief caMicir bo, 
they have where the teſtator was a fair and honet r his fit 
purchaſer. luring lit 

| e nfs 1 nad wuſband 
The executors, upon ſome doubts ariſing in the Mcive the 
purchaſer as to the title, gave him a collateral ſecu-Mhnd after 
rity; but why ſhould they be liable to make ſatis Nr and 
faction out of this ſecurity, when if they had kept Wd othe! 
the term in their own hands, it would never have l the o. 
been taken from them by the plaintiff? The ſecu · Nomes thi 
rity being given only to ſatisfy the purchaſers may be 
doubts, ſhall never turn to their diſadvantage. If the the co! 
Lord harton can be affected with notice, then all and fo 


will be overturned : but if he cannot, the defendant's M time t. 
plea will be good. I remember a caſe where a pu- chargir 
chaſer, with notice, aliened to one who had no no- ſums «© 
tice ; and there, although the court would not a: ſum of 
fe& the purchaſer without notice, yet it being af her co. 
fraud, the vendor, (who was the purchaſer wit of her 
notice) was decreed (7) to make ſatisfaction to tie ward R 
plaintiff. | the mai 


ben 2000. 
es, at then 
maintenance 

"ointment, 


(t) Vide Harriſon v. Forth, Prec. in Chanc, 51. Brau of the y 
e to got 


. Ord, 1 Ath. 571. 
n v 4 7 57 "ak 2 


6 en B. dies 
| e raiſed, an 


And fo allowed the plea. 
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5 Rolt verſus Rn.. C04 47; 
F r eg „ no April. 
f R Baynten being ſeiſed in fee of a conſider- 4. ſettles 


| able eſtate, and having no children, by Nur 


fenture January 19, 1715. covenanted to ſuffer a ter B. for 
ecoyery of all his lands, to the uſe of himielf for life, re- 
ik, then to his wife for life, then to the iſſue of mainder 
eir bodies; and for want of ſuch iflue, in truſt — 5 
or his ſiſter Anne Rolt for her ſole and ſeparate uſe her ons 
juring life ; and after her death, if Edward Rolt her in tail, 
uband ſhould ſurvive her, to permit him to re- &c. and 
eve the clear yearly ſum of looo. during life, — ny 
d afterwards to Edward Rolt (eldeſt ſon (u) of Ed- Fe 
: , « , with the 
ard and Anne) for life, with remainder to his firſt conſent of 
od other ſons, with like remainder to Thomas, and C. her huſ- 
the other ſons of Edward and Anne. Then band, and 
, a b : for C. ſur- 
omes this proviſo: Provided alſo that it ſhall and riving B 
may be lawful to and for the ſaid Anne Rolt, with :o charge 
e the conſent of the ſaid Edward Rolt her huſband, it with a 
u and for the ſaid Edward Rolt her ſurviving, from ſum not 
ame to time, by ſale, mortgage or otherwiſe, ceeding 
a f 8 I 2000. 
-W charging the premiſſes, to riſe and ſecure ſuch i their. 
WW ſums of money not exceeding in the whole the children ; 
um of 12000). as the ſaid Anne, notwithſtanding andif they 
ber coverture, ſhall, with the conſent in writing or the = 
aof her husband, think fit, and for the ſaid Ed- roger 
| __ 0 
oy ard Rolt her ſurviving, as he ſhall think fit, for not ap- 
the maintenance and portion of any of the chil- point the 
est proviſion, 
en 20000. each to be raiſed for younger. ſons, and 3000. each for daugh- 
rs, at their ages of twenty-one, with intereſt at 5. per cent. for their 
uintenance to commence from the time of the appointment; and if no 
ointment, then from the death of the ſurvivor of B. and C. And if 
y of the younger children die before their ſhares become payable, the 
e to go to the ſuryivors- A. dies, C. dies, leaving four younger ſong 
nd two daughters: one of which died an infant ſoon after her father 
en B. dies without making any appointment, the whole 14000/. ſhall 
& raiſed, and carry intereſt only from the death of B. 


() In the Reg. Book he is ſtated to be the ſecond ſon, 
| ce dren 
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c tobe born; and if the ſaid Edward and Anne his 


« in what proportion ſuch their children ſhall be 
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* dren of them the ſaid Edward and Anme, born o um of 


e wife, or the ſurvivor of them, ſhall not appoinſ 


« provided for, then all the parties to theſe preſin o dat 
« are agreed that 2000l. a- piece ſhall be raiſed ani mother 
„ payable to each ſuch younger ſons, and 3000 ther ſu 
« a- piece for the daughters of the ſaid Edroard an twenty- 
e Ame; and if there ſhall be but one daughter intereſt 
ce then 6000l. for ſuch only daughter, at their age from the 
* of twenty - one years, with intereſt for the ſaid k 
« yeral ſums after the rate of 51. per cent. for thei Lord 
« ſeveral reſpective maintenances until their r much ft 
« ſpective portions ſhall become payable ; and ſud ther the 
© maintenance to begin from the time that ſhall b 
appointed by the ſaid Edward and Arne his wi] By th 
« or the ſurvivor of them; and in caſe no ſuch ap 120001. 
« pointment, then from the death of the ſurvivaf upon th 
cc of them the ſaid Edward and Ame his wife: the are pro! 
te comes a proviſion, that if any of the young pointme 
tc children die before their reipective ſhares becom which h. 
ce payable, then the ſhare of ſuch child fo dying younger 
ce ſhall be One divided amongſt the ſurviving this clay 
children.“ indeed i. 
to the fi 


Mr. Baynton died ſoon after without iſſue, a then thi 
then, in the year 1722. Mr. Rolt died, leavin} made a 
iſſue by his wife four younger ſons and two daug'lll daughte: 
ters, Elizabeth and Anna Maria, which laſt died i out any 
infant ſoon after her father's death; and in the ye that the 
17 34. the mother died, having never charged ii 120001). 
lands with the 12000]. or any other ſum for ti 


younger childrens proviſion, nor given any dire" In the 


on in what manner or proportion they ſhould be pl of charg 
vided for, ſome of the children having attan diſcretio 
their age of twenty-one in her life-time. charge 
he does, 
own difc 
(where t 
tate well 


The queſtions were, firſt, whether, there havi 


been no appointment made by the father or moth 
the ſum of 120001. only ſhould be raiſed purſu 


to the power given to chem? or, whether the WY intention 
f \, 
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um of 14000l. ſhould be raiſed purſuant to the 
cauſe, which in default; of appointment, gives 


5 2000]. to each younger ſon, and 3000l. to each and 
0 


every daughter, there being four younger ſons and 

two daughters, one of whom died an infant in her 
mother's life-time? The ſecond queſtion was, he- 
ther ſuch of the children as attained their ages of 
twenty-one in their mother's life: time, ſhould have 
intereſt for their portions from that time, or _ 
bom the dime of cheir mother's death ? % Loh 


Lord | Chanctller. The firſt aba is, oh 
much ſhall be raifed for the younger children, — 
ther the whole ſum of a TA: pms: 


By the Guſt FR it is clear, that no more 5 thim 
120001. was to be raifed ; but the doubt ariſes 
upon the ſecond. clauſe, whereby particular: ſums 
are provided for each younger child in caſe no ap- 


pointment be made by the father or mother, 


which hath not been done; and by the number of 
younger children the particular ſums provided by 
this clauſe amount to 14000l. This ſecond clauſe 
indeed is not an independent clauſe, but ſubſidiary 
to the firſt : in caſe the firſt does not take effect, 

then this ſecond is to prevail, whereby he hath 
made a certain direct charge of 3oool. for each 
daughter, and 2000l. for each younger ſun, with- 
out any proviſion (as there is in the firſt clauſe) 
that the whole ſhall not amount to more S 
12000], 4 


In the firſt chauſe, where he delegates che Dower 
of charging, he thought it proper to confine that 
diſcretionary: power given; but where he was to 
charge the eſtate himſelf, as by this ſecond clauſe 
he does, there was no reaſon for him to confine his 
own diſcretion : and if fo, can a court of equity 
(where there are ſix younger children, and the eſ- 
tate well able to bear the charge) ſeek for a foreign 
intention to take away their bread ? The queſtion, 

| whether 


910 


191 


(1920 


Doe Term. S. Hill. 1735. 


whether Anna Maria, who died in her - mother; 
life-time, be ſuch a daughter as can be ſaid to have 
any intereſt in this ſum of 3000l. depends upon 
the conſtruction of the deed, whether it was a cer. 
tain charge before, or not until the mother 


The power of appointment is not given to the 
husband and wife jointly, but to her to be exe. 
cuted with her huſband's conſent ; which ſhews that 
he intended that ſhe might execute it during her 
coverture; and in caſe the husband ſhould ſurvive 
her, then there is an expreſs proviſion that he might 
execute it; but in caſe ſhe ſurvived her husband, a 
ſhe did, it is not ſo clear by this clauſe, whether by 
the firſt gift of the power to her, he intended to 
enable her to execute it during the coverture only, 


' 


but under the control of her husband? or, whether 
ſhe might execute it after . her husband's death? 
This I ſay is not clear by this clauſe; but the other 


clauſe of maintenance makes it ſo, and proves bis 


intent to be, that it might be done either way: for, 


it ſays appointed by the ſurvivor; and therefore the 


taking it in the firſt ſenſe would be taking away the 
effect of the words: whereas in all caſes the con- 


ſtruction muſt prevail which makes the whole con- 
ſiſtent ; and where there are plain and ambiguous 
words, thoſe that are ambiguous and doubtful mult 
give way to ſuch as are plain and obvious. By the 
firſt claufe, ſuch children only can be conſidered as 
entitled to any ſhare under the power of appoint- 
ment, as were living at the ſurvivor's. death ; but 
no appointment having been made, it ſtands upon 


the ſecond clauſe, which is a direct charge upon the 


land of 2000). and 3oool. for each daughter. 


The next queſtion 1s about the intereſt, from 
what time it ſhall be payable? And I am of 
opinion, that although the payments were to be at 


_ twenty-one, yet no certain intereſt veſted in any of 


the children until the ſurvivor's death: and al- 
though 


In Curis Cancellariae, 192 


though ſome of them attained their ages of twenty- 
one in their mother's life-time ; yet all being con- 
ingent until the ſurvivor's death, no intereſt can 
de due but from the time of the happening of the 


contingency. | 


And fo decreed the whole 14000. to be raiſed, 
nd intereſt from the mother's death only. (x) 


ll 


— 


(x) Reg, Lib. A. 1735, fol. 112. 


DE. 
Termino Paſchæ 
9 Geo. II. 


IN Cu RIA CANcETLARIX. 


Caſe 42. 5 | Py "ON 
24 May Bradley verſus Powell. 
1736. 


ther, and 
B. the el- 


A. for life © 
as to part, 


hundred 
years, to 
raiſe 


ſon within 
fix years 


death, or 


as ſoon after as the ſame could be raiſed, and in the mean time intereſt! 
A.*s death, for and towards his maintenance, remainder to B. the e 
c. C. died indebted, and two years after him A. died; from whom ag 
eſtate came to B. The creditors cannot have this portion raiſed, the 


tingency upon which it was payable neyer happening 


A. the fa- FO H N Powell being tenant for life, with n 

mainder to Henry his eldeſt ſon in tail, th 
deſt fon two agreed to reſettle the eſtate, and a recovery . 
reſettle an accordingly ſuffered to the uſe of Fohn the fathy 
eſtate, to for life as to part, then to truſtees for two hundre 
the ule of years, upon truſt to raiſe 1100]. to be paid 
Richard Powell (the ſecond fon of John Poul 
then to Within fix years after the death of John, or as ſo 
truſtees after as the ſame could be raiſed, and in the me 
for two time intereſt from the death of John the father, af 
the rate of 51. per cent. for and towards his mai 
tenance until the portion be paid to him, remaind 
110ol.to to Henry the eldeſt ſon for life, aud to his firſt a 
be paid to other ſons in tail, Sc. Richard the ſecond | 
the ſecond died conſiderably indebted. leaving no aſſets, af 
having attained the age of forty-five years; and ti 
after A. s years after John the father died, by whoſe death 


eſtate 
him to 
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hate of 700k. per ann. came to Henry, and from 
tim to his fon the now defendant. 


The bill was brought by the creditors of Richard 
zoainſt the defendant and the truſtees, to have the 


nool. raiſed and applied towards the payment of 


his debts: the defendant Powell inſiſted, that Richard 
dying in his father's life-time, the portion could 
not be raiſed, not being tranſmiſſible to his repre- 
ſentative, but ſhall merge in the land for the bene- 
kt of the defendant, who was heir at law. 


Lord Chancellor. It has been doubted whether 
[this ſettlement was to be conſidered as volun- 
0 Wo: But I think it was made upon a good and 
SWr:luable conſideration, and that the parties are pur- 
Wehaſers under the recovery ſuffered by the father 
W:nd fon, and therefore Richard is to be conſidered 
Ws 2 purchaſer for the rrool. in queſtion. But the 
main point is, whether this 1100l. is to be looked 
upon as a portion ? And I think it muſt be con- 
ſdered in that light, it moving from the father, 
u being intended by him as a proviſion for his 
ed. The rule of portions ſinking in the land 
vhere the party dies before the term out of which 
hey are to ariſe, comes into poſſeſſion, hath not 
always held without exception; as appears from 
Butler (y)) and Duncomò's caſe, 2 Vern. 760. where 
he words were from and after the commencement of 
be term, and therefore the portion not payable 
during the life of the father and mother, the term 
ot being yet commenced ; but yet the Court en- 
bled the husband and wife to raile money upon the 
* Wintereſt by way of mortgage; which was, to con- 
der it in ſome fort as already veſted. So in that 
of Broome (z) verſus Berkley, Abr. Eg. Ca. 340. not- 
withſtanding the portions were decreed not to be 


- 
ü» 4 4 0 * "In b * ma — ä — 


(y) Ante 122-3. (cited) and 1 P. Will. 448. 8. C. 
(z) Ante 123 (cited). 
raiſed 
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raiſed immediately ; yet they were conſidered as 
tranſmiſſible intereſts. The ſame in King (a) and 
MWibber's caſe, in the Houſe of Peers. In all theſe 
caſes the limitation was, that the portions ſhould 
be paid them at ſuch a time, as upon marriage, or 
at ſuch an age ; and the intent of the parties was 
plain, thatupon either of theſe contingencies hap- 
pening, the child ſhould be entitled to the portion, 
although it was contingent ; ſince a contingent in- 
tereſt is tranſmiſſible, and a future proviſion may 
well be looked upon as a conſideration for mar- 
riage. In the preſent caſe, the term and the truſt 
are not to ariſe until the father's death; but no par- 
ticular time is limited for the payment of the 1100. 
but barely within ſix years after his father's death, 
and not made payable to him, his executors and 
adminiſtrators, c. but barely to him, with a pro- 
viſion,that from the father's death 51. per cent. ſpall 
* be raiſed for and towards his maintenance; which 
looks as if the intent was to poſtpone the veſting 
until the death of the father; ſince e 51. per cent, 
for and towards his maintenance can never be raiſed 
by them to that purpoſe, when he died in his fa- 
ther's life-time. This firſt a& which the truſtees 
are to do, viz. That of providing for his main- 
renance, neceſſarily ſuppoſes him living at his fi- 
ther's death; and where the intereſt is contingent, 
as it is in the preſent caſe, it is moſt conformable 


to reaſon to conſider the principal as contingent 
likewiſe, 


But if the conſtruction ſhould be otherwiſe, the 
term, by the expreſs words of the truſt, can never 
ceaſe ; it being to endure for and towards his main. 
tenance until the portion be paid unto him; which it 
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(a) Ante 117. 122. 


I there 


Vide 
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therefore think the whole was contingent, prin- 

cipal as well as intereſt; and that it differs from the 
caſe of Broome verſus Berkley, and of King verſus 
Wl ithers; (C) for that in thoſe caſes marriage enſued, 
which was one of the times appointed for payment: 
but here the ioo. is limited to be paid to him 
within ſix years after his father's death, without any 
other limitation ; and he dying in his father's life- 


ume, the contingency hath never happened ; and 
Je portion muſt therefore ſink for the benefit of 
ne owner of the real eſtate. 

| 

And fo diſmiſſed the bill. (c) 

|. | Wes 

1, K 72 


(| (5) Ante 1 17. 

J- (e) Lord Talbot, in his argument of this caſe, admits 
11] WW ome exceptions to prevail againſt the general rule, vis. 
A chat charges upon land, payable at a future day, ſhall not 
de raiſed where the party dies before the time of pay- 
g ment:“ but he endeavours at a diſtinction between the 
It. ¶preſent and the caſes in which thoſe exceptions are found to 
ed Mprevail; for in the latter he conſidered the intent of the 
a. nis to be manifeſt, viz. that the portion although con- 
ingent, ſhall be raiſed, whenever the . contingency hap- 


© rene, (as marriage, arriving at ſuch an age, &c.) which 
4 was to precede the railing of the portion, and was the cauſe 
4- 


of it. In the preſent caſe, he obſerved, the truſt is not to 
nſe until the Haber death, and no particular time limited 
for payment of the 1, lool. but barely within fix years after 
e death of the father, without any farther limitation; and 
chard dying in his father's life-time, conſequently the 
ontingency, which was to entitle him to the payment of 
de 1,100/, never happened, and therofore he thought the 


icke, however, in giving judgment upon the caſe of Tun- 
all v. Brachen, inſerted in 1 Bro. Cha, Rep. 124. obſerves, 
de had a great opinion of Lord Talbot's judgment, but yet, 
he had then heard that caſe, (Bradley v. Powell) he ſhould 
dot have been of that opinion, for he thought it a very hard 
ue, Vide King v. Withers, ante 117. and references. 


S 2 


ere 


orion muſt ſink for the benefit of the heir, Lord Hard- 
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Caſe 43- 


- | M 
27 May | Hunter verſus Maccray. of th 
2 in thi 
Though MOTION was made before the Lord Chan- re 
—_ cellor, that a ne exeat regno might be ſo te 


land be framed as to prevent the defendant from going into MW likes 
now one Scotland, upon affidavit made that he was ſoon go- comn 
kingdom, ing to reſide there, and that he had confeſſed, that IM whert 
yet the as truſtee for the plaintiffs under their father's will WM ;:ke ! 
writ of ne he had received the ſum of 10,000. The common Ml of th: 


——_ order had been made at the Rolls for a ne exeat to. as ſuc 
been al- iſſue (upon a petition there preferred) and marked WM wheth 
tered fince for 10,000). bail; and this motion was now made ME (her it 
ee upon an apprehenſion, that as the writ was only w in eve 
originally reſtrain him from going out of the realm, it could WF yheth, 
a ſtate not reſtrain him going into Scotland, which by the MW vhich 
writ, union is now the ſame kingdom, and yet as effectu- WM force? 
VL _ ally out of the reach of proceſs of the court a Ml efabli: 
comm” any other foreign part which is of the king's all- MW order 
form, and glance. old be 
ſecurity ; 

given thereupon, it can reſtrain the party from going into Scotlana ? Es 


His. Lordſhip aſked: how they would have it al 2 by 


tered ? and what authority he had to alter an or- if for 

ginal writ ? eſpecially as this writ was not origi· I anf conf 
nally intended to aid the proceſs. of the court, a ji 
but was a mandatory writ, to. prevent the kings 55 
ſubjects from going (4) into foreign countries 1 (f) Re, 

ractiſe treaſon with the king's enemies? And he 

ſeemed to think, that this caſe mult have happened 
ſince the union; and yet he had never known, not 
heard, that any attempt had been made to alter the 
writ: and he ſaid, that perhaps there was no foun- 
dation for the doubt, whether the common vr 
would not prevent the defendant fron going ini 
Scotland, as well as any of the king's other dom 
nions out of the reach of the proceſs of the court. 


— 


(4) For the uſe to which this writ was originally applies 
vide Bacon's Trats, 29 5, ex parte Brunker, 3 P. Will. N 
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Mr. Hamilton informed the court that ſomething 
of this kind had been moved; in one Mitebꝛl's caſe, 
in the Lord Cowper's time; who ſeemed to think 
that the writ extended to Scotland, notwithſtandin 
the union, and did nothing in it. The regiſters 
likewiſe ſaid they never knew any other thanthe 
common order made. His Lordſhip conſidered 
whether he might not direct that the ſheriff ſhould 
take ſecurity, that the defendant ſhould not go out 
of that part of Great Britain called England ; but 

s ſuch an order might be liable to objections as, 
| WH whether the defendant might go into Wales? Whe- 
ther it would be neceſſary to give the ſame direction 
in every other caſe as well as in the preſent ? And 
whether it would not be countenancing an objection, 
which otherwiſe, perhaps, would not be of any 
force? He ſaid, that it was dangerous to alter old 
eſtabliſhed forms, (e) and therefore would make no 
order in it; but left the parties to proceed in the 
old beaten path. (J) 


ks 0 DN... „ ww y= 


1 (e) Sed vide Done's caſe 1 P. Will. 263. where it was 
"WH granted to prevent the party from going to Scotland and 
[1- alſo for a defendant againſt a co-defendant. Lord Har- 
court confidering the party by flying into Scotland to be out of 


the juriſdiction of the court, and conſepuently out of the 
reach of the proceſs of it. 


Reg. Lib. 1135. fol. 407. 


D E 


Term. S. Trinitatis 
10 Geo. II. 


In Cu RIA CANCELLARIX. 


Caſe 44. Scarth verſus Cotton. 

5 July. | 

An eſtate BILL was brought by the plaintiff; as a bond. 
conveyed creditor, againſt the defendant as truſtee of 


in _ to the eſtate of one Jobn I bite (who had in his life. 
* _ to time conveyed it to the defendant, in truſt to {el 
. all or ſo much of the ſame as would be ſufficient to 


cumbran- i 
ces, the pay his debts, and the incumbrances charged upon 


reſidue it, and then in truſt for his own right heirs) in order 
- _ to have the eſtate ſold, the prior incumbrances paid 
r 


rantorand Off, and then to be paid his debt out of the reſidue, 
his heirs; I he daughter and heir, who was an infant, was alſo 
upon a bill a defendant ; and ſhe, by her anſwer, inſiſted, that 
brovghiby being an infant, the parol ought to demur ; becauſe 
another that although it was a truſt} for paying off incum- 
creditor 

. brances which then affected the ſame, yet as to the 
truſtees reſidue, it was only aſſets. 


and heir, 
who was a minor, and the heir anſwering that the parol ought to demur 


during the minority, becauſe (as to the reſidue) it was only aſſets; it was 
ordered accordingly, although the infant's counſel would have waived ita 
prejudicial to the infant. 


The Lord Chancellor thought it was ſo, and that 
there was no difference between legal and equitabic 
aſſets: and although in this caſe it would be to the 
infant's prejudice to take advantage of the law, be- 


cauſe the intereſt would out: run the rents and pro- 
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fits of the eſtate; yet, it being mentioned in the 
pleadings, he ſaid he could not avoid ordering it, 
although the counſel would have waived the objec- 
tion. And ſo an order was made to take an account 
of what was due to the plaintiff ; but all proceedings 
to ſtay until the defendant came to age, and the 
plaintiff to pay all parties their coſts, (g) except the 
infant, and to have them again out of the eſtate. (Y) 


Caſe 45. 
Galley verſus Baker, 3 Fuly 
HE Dutcheſs of D——being ſeiſed in fee of fn lde, 


a houſe and gardens in St. Giles's in the Fields made of 
called Yhitebouſe, upon the 7th of April 1662, church- 
made a leaſe of the premiſſes to the then archbiſhop lands, by a 
of Canterbury and other truſtees, for the benefit of _ we 
. . pon this 
the rector of the parith and his ſucceſſors, for the court by 
term of ninety-nine years; and afterwards by her the leſſor; 
will, dated November 2, 1668, reciting the leaſe who takes 
directed her heirs to convey, from time to time, as "arg _ 
the rector of St. Giles's and his ſucceſſors ſhould + : 
direct, declaring her intent to be, that the ſaid though 
houſe ſhould remain as a dwelling-houſe for the nothing of 
ſaid rector and his ſucceſſors for ever, as a free gift bat was 
by her.. There was at her death, a leaſe for lives inte _ 
ſubſiſting, which determined in 168 1, when the propoſal 
late archbiſhop Sharp was rector; who finding that laid be- 
the houſe was ſo old and ruinous that it could not fore a maſ- 
conveniently be made an habitation for the rector; war's = 
and thinking it would be more for the advantage of * ler. 


him and his ſucceſſors to let out the ground on a ſor was 

decreed to 
refund this money to be laid out in & purchaſe for the benefit of the ſuc- 
ceſſors ; but the leaſe was allowed to ſtand good, becauſe it did not ap- 
pear that the tenant was privy to the impoſition upon the court. 


Dr IS 
- 11 


(s) Vide Viner, Abr. tit. Infart, letter (Q Creed v. Colville, 
1 Vern, 173. Daviſon v. Goddard, Gib. 66. Chaplin v. 


Chaplin, 3 P. Will. 368. Uvedale v. Uredale, 3 Atk, 117. 
(5) Reg. Lib. A. 1735 fol. 518. 
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building: leaſe, at a reſerved rent, came to an agree. 
ment with one Boſwell to let him a leaſe for forty. 
one years, at 11. per ann. to build houſes on: and 
a bill being brought by Beſcwell to have this agree. 
ment carried into execution, it was decreed by the 
Earl of Nettingham, that a leaſe ſhould be made, 
with covenants to build; and a leaſe was accord- 
ingly made the 27th of February 1682, by Dr. 
Sharp, and the heir of the ducheſs, and the ſurvi- 
ving truſtee of the term. 


Bofewell laid out a conſiderable ſum, and built 
ſixteen good houſes ; and his leaſe expiring at Mi- 
chaelmas 1720, when the late Biſhop Barker was 
commendatory rector of St. Giles's. the Biſhop, in 
the year 1724, brought his bill, ſetting forth all 
the former proceedings, and ſuggeſting that the 
houſes — ruinous that it was neceſſary to re- 
build them, which nobody would undertake unlels 
a building leaſe could be obtained for along term, 
and prayed it might be enquired under what rents 
and covenants it was proper to have ſuch a leaſe 
granted; the Court therevpon ſent it to a maſter, 
who reported that the parties propoſed to let a leaſe 
for ſixty-one years, and to improve the rent from 
16/. to 20l. and made it appear that the houſes 
were ruinous, and that it would be for the benefit 
of the rector to have ſuch a leaſe made with proper 
covenants ; which the Court accordingly ordered, 
and a leaſe was made June 22, 17 25, but in it there 
was no covenant to rebuild, only in caſe where any 
was neceſſary to be pulled down : and it appeared 
by the evidence that the biſhop had taken 60o!, 
for a fine of the leſſee : but nothing of it appeared 


upon the leaſe: in fact, the houſes wanted a great 


deal of repair, but not to be rebuilt ; nor was any 
one of them rebuilt, but about 70. laid out in 
repairs, the rents being now 1671. per ann. 


This bill therefore was brought by the plaintiff 


the preſent rector and immediate ſucceſſor to the 
| : biſhop, 


biſhop, 

eſſee, e 
faud up 
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hiſhop, againſt the biſhop's executor and againſt the 
effee, either to avoid the leaſe, as obtained by 
faud upon the court, and on a contract injurious 
o the ſucceſſor, or to have the 600 l. with intereſt 
om the biſhop's death, for the benefit of the ſuc- 
eſſor, the preſent rector. 


Lird Chancellor, There was not the leaſt ſug- 
eſtion to the Court that the biſhop intended to 


ly a deſire of having it inquired how the end of 
he truſt might be beſt anſwered, 


* 1 


In his propoſal to the maſter he ſays, that not- 
ſithſtanding the inconvenience he hath been at for 
xant of a rectory houſe, yet, provided he may 
ave leave to make a leaſe, he is willing to do it; 
hich is ſaid to be a ſuggeſtion that he intended to 
e a fine. It might be a dark intention, and 
eus {kill in impoſing upon the Court, but cannot 
take the caſe the better. Affidavits were laid 
efore the maſter, that the houſes would fall of them- 
wes if not ſpeedily taken down, which was the in- 
cement to the Court to make a final decree, and 
ereby give leave to leaſe; and the preſent bill is 
ot to ſet aſide the former decree, nor can it be done 
v original bill, except in caſe of apparent fraud; 
Ir is the decree wrong in itſelf; but it hath not 
en rightly purſued, and a wrong uſe hath been 
ade of it in the carrying it into execution. 
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According to the decree there ſhould have been 
fine, and there ſhould have been proper cove- 
nts. If there had been no fine, the biſhop would 
ver have agreed to this leaſe at the rent of 201, 
y WF 7. and if the facts had been known to the 
n ort, it would never have ratified the leaſe : this 

frefore is what the preſent bill is brought to rec- 

y. The queſtions are, firſt as to the leſſee who 
it W's not appear until 1725, (being no party to the 
e mer cauſe) when he was told that the biſhop had 


, | power 


ke a fine, or. make any private advantage; but ( 201) 


201 De Term. S. Trin. 1736. 


e had 
is nam 


erperud 


=_ to make ſuch a leaſe, he looked no farthe 
ack than the decree; he ſaw the power that the 
biſhop had, and it does not appear that he had 


great bargain : ſo that it ſeems too hard to ſet aſide: devil 
his leaſe, and the rather becauſe part is fold, au bis ne 
the repairs have been great. But ſecondly as to thellifhs firſt : 
biſhop, I have no doubt but the 6001. ought to H their t 
conſidered as a part of the truſt from which for e 
flowed, and ought to be repaid with intereſt at cs all 
cent. to the preſent rector, from the death i vife, 

(202) the biſhop. 
| The q 
And fo decreed the 6001. to be laid out in Me perſo: 
purchaſe for the rector (i) and his ſucceſſors, ai ment 
until ſuch purchaſe made, to be laid out on ſecuMould no 
rity in truſtees' names, and the biſhop's executo ed. I. 
to pay coſts out of his aſſets; but as againſt arge ſh 
leflee diſmiſſed the bill without coſts, e wife te 
Caſe 46. Stapleton verſus Colvile. Mr. A. 
10 July. | rney anc 
: R. Colvile, by will, deviſed his lands to li d gener 
- _ wife for life, chargeable with the paymenſſÞnd for p 
to B. his Of two annuities for the lives of the annuirants, as hel 
wife for likewiſe with a legacy of 1000]. and gave her MW exempt 
life, power to raiſe, by mortgage or ſale of any part qfcation, 


chargea- the inheritance, ſuch a ſum as would be ſufficieſ th been 


3 to diſcharge the debts he ſhould owe at the time Misty the 


nuities for his death; and then reciting the great ſatisfactiq oe ma 
life, and 3 ales ; a 
with a legacy of 100 l. and gives B. power to raiſe by ſale or monęiſihr payme 
of any part, ſuch a ſum as would be ſufficient to pay his debts due WM. * 
his deceaſe; and then reciting the great ſatisfaction he had of his eſta * 
having continued long in his name and family, and his deſire to perpeti ate mul 
both, as far as might be, he deviſes all his real eſtate, after his wit ction in 
death to his nephew C. for life, remainder to the ſons of C. ſucceſſive)s Nn. 718. 
tail, & c. upon condition of their taking his name and arms; and then gt 

That in 
poſed of 


all his perſonal eſtate to his wife, and makes her ſole executrix : chef 
take the perſonal eſtate free from the debts of the teſtator; it ſhall no! 
applied in exoneration of the real. 


b—— 


(1) Reg. T ib. A. 1735. fel. 342. by the name of Gal 


v. Shar; le; 


n Curia Cancellarie. 


rf: had of his eſtate's having continued ſo long in 
del name and family, and the great deſire he had to 
di erpetuate, as far as he could, his name and eſtate, 


deviſes all his real eſtate (after his wife's, death) 
his nephew Robert Lupkin for life, remainder to 
s firſt and other ſons in tail, c. upon condition 
f theic taking and uſing the name and arms of Col- 
e for ever: and then, in the cloſe of his will, he 
ves all his goods, chattels aud perſonal eſtate to 
s wife, and makes her ſole executrix, 


The queſtion was, whether the wife ſhould take 
e perſonal eſtate exempt and diſcharged from the 
zyment of debts ? or whether the perſonal eſtate 
ould not according to the general rule be firſt ap- 
ed. It had been decreed at the Rolls, that the 
arge ſhould be entirely upon the real eſtate, and 
e wife to have the perſonal eſtate to her own uſe. 


Mr. Attorney General, Mr. Sclicitor General, Mr. 
ney and Mr. Hamilton argued, that by the known 
d general rule, the perſonal eſtate was the proper 
We'd for payment of debts; and that it hath been 
Ways held, that where there are no words in a will 
exempt it, either particularly or by neceſſary im- 
cation, it ſhall be applied firſt ; and whenever it 
ith been held otherwiſe, that hath only been to 
isfy the teſtator's intent, who being maſter of the 
ole may give and diſpoſe of it in what manner he 
eaſes; as in the caſe of a deviſe to truſtees to ſell 
payment of debts, c. But where the debts 
e only charged upon the eſtate, the perſonal 
ate muſt be firſt applied, according to the diſ- 
ction in Wainwrigbt () and Bendlow's caſe, 2 
. 


That in this caſe the clauſe whereby he hath 
poſed of his real eſtate, was to be conſidered but 


(#) Prec. in Cbanc. 451, S. C. 
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as auxiliary to that whereby he hath diſpoſed of * 
perſonal eſtate; and whether the deviſee of his pe liſchar 
ſonal eſtate takes as executor, or in any other mai bale a 
ner, both law and equity make him but as a truſt 
for the creditors, who have the beſt right to it: ; 
although the teſtator makes both real and perſo 
eſtate the fund for payment of his debts, yet the 
ſhall be no average; but the real eſtate ſhall | ae 
chargeable only in caſe of deficiency of the perſon... © 
So where the perſonal eſtate is deviſed to one vi, and 
is made executor, unleſs there be particular vo at the 
to exempt the perſonal eſtate, it ſhall paſs to , chat 
deviſee but as executor, and conſequently appli P the £ 
ble in the firſt place; according to Cutler and (; Lord G 
eter's caſe, 2 Vern. 302. and French and Chicheſ 1 that of 
caſe, 2 Vern. 568. the laſt of which is a very gr Gar cal 
authority, being warranted by the opinion of oi of & 
Lord Keeper Wright and the Lord Cowper, wi 
both decreed the perſonal eſtate to be firſt appli ngage « 
notwithſtanding that the truſt-eſtare was expreigl= 2 = fe 

and directly charged with payment of debts. ended or 
in Harewood and Child's caſe, heard by the pre. SS 
Lord Chancellor, Auguſt 13, 1734. where the wo of the 
were, © I deviſe all my manors to A. and B. 
ce their heirs, in truſt that they and their heirs, 
« of the rents and profits, or by leaſe, or mortgy 
« or fale thereof or any part thereof, ſhall raiſe 
« much money as I ſhall owe at my death; 
« after payment of my debts, and reimbuſſſi be no 
« themſelves, upon farther truſt that they and tn verſon: 

heirs ſhall ſtand ſeiſed of ſuch part of the pj. alch 

miſſes as ſhall remain unſold to and for ſuch Mfades. ch 

ſons and uſes as the manor of C. is already ath, rar 

tled ; and if any money remains after paymenW. eſtate | 

my debts, it ſhall be paid to my daughter, ncy of t 

ſuch as are intitled to the ſaid manor by the li 
ce tation aforeſaid*” He had already given the! 
nor of C. to his daughter in tail, with remainde 
his nephew; and then he gave all his pero 5 The « 
eſtate, of what nature or quality ſoever, to Wi Chance 
daughter, whom he made executrix; and r 
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es, the perſonal eſtate ſhould be firſt applied 
diſcharge of the real. The like was decreed in 
whale and Willbrabam's caſe at the (1) Rolls 
ot four or five years ago, where the teſtator de- 
kd in the following words, viz. © All my per- 
ſonal eſtate, of what nature, kind or quality ſo- 
ever, I give to my ſiſter A. whom I make my 
executrix, and all my real eſtate, of what kind, 
nature or quality ſoever, I give unto my two ſons 
B. and C. chargeable with my debts.” It was 
d at the Rolls, and afterwards by Lord Chancellor 
1, that the perſonal eſtate ſhould be firſt liable. 
d the ſame had been before decreed in the caſe 
Lord Gray verſus Lady Gray, 1 Chan. Ca. 297. 
d that of Mead verſus Hide, 2 Yern. 120. In the 
ſent caſe there is no deviſe to truſtees for pay- 
nt of debts; but a beneficial intereſt is given to 
wife for life, with a power to raiſe, by ſale or 
gage of the inheritance, ſuch a ſum as will be 
ficient for the payment of his debts; which was 
ended only to enable her to diſpoſe of the inhe- 
nce in caſe of neceſſity, but not at all to take it 
of the common rule; being no more in effect 
n charging the real eſtate; which could be 
rged only by one of the two means chalked out 
the teſtator. Indeed without this particular 
wer, the wife being but tenant for life, could 
ther ſell nor mortgage the inheritance ; but that 
be no objection, ſince in caſe of a deficiency of 
perſonal eſtate the inheritance would itill be 
e, although ſhe had no power of charging it. 
des, the deviſe to his nephew after his wife's 
a, evinces the teſtator's intent to be, that the 
i eſtate ſhould not be chargeable but upon defi- 
cy of the perſonal, it being upon condition that 
ocphew ſhall take his arms; which always im- 
de — 
) The decree in which caſe was afterwards affirmed by 


d Chancellor King, vid. pot. 274. 
t plies 


q, that notwithſtanding this expreſs deviſe tothe. . 
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plies the teſtator's intent to give the deviſee 
large, beneficial and great eſtate as poſſible to pe 
petuate his name and family; and was one of þ 
reaſons for decreeing a fee ſimple to the deviſee 
Ibbetſon (m) and Beckwith's caſe. a 


Mr. Browne, Mr. Fazaterley and Mr. [del | 
ſiſted on the orher hand, that upon the whole fran 
of this will the teſtator's intent clearly appeared t 
give his perſonal eſtate to his wife, exempt fro 
the payment of his debts ; and that all the cat 
cited on the other ſide did but evince the gener 
rule, without governing the preſent caſe, whic 
was quite different from every one of them 
The directions given in reſpect of his debts, a 
contained in the clauſe whereby he diſpoſes of hi 
real eſtate, and with that clauſe he hath clok 
every thing in regard to his debts; the deviſeq 
the perſonal eſtate ſtanding ſole and ſingle, witho 
any thing therein relating to the payment of 
debts. And when an expreſs deviſe 1s to be con 
trolled by implication, it muſt be ſuch an implica 
tion as is abſolute and neceſſary ; whereas in th 
caſe the teſtator's intent plainly appears, to give h 
perſonal eſtate to his wife abſolutely, without an 
charge; having uſed no words which, either 0 
themſelves, or by any implication, can denote 
intent in him that the perſonal eſtate given ſhow 
be charged with his debts ; and ſince he hath nd 
neither this nor any other Court can narrow his ex 
preſſions ſo as to make the diſpoſition different fro 
what he intended it to be. Had he intended 
charge to lie upon the perſonal eſtate, he need 
only to have charged the real eſtate in aid of f 
but would never have been ſo exact in deſcribi 
the particular manner in which the real eſtate ſhou 
be made chargeable with his debts, as he hath bec 
in his creating this power; which if it is not co 
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e Mered as a beneficial power given to the wife in 
peſer to eaſe her own eſtate, can never have any 
ea: and it is not at all to be compared with an 


thority given to truſtees to ſell; there being a 
ry great difference between ſuch bare general 
wers to a third perſon to ſell, or do ſome other 
d and ſuch a particular beneficial power as the 
ſent one; which, when given to a perſon to do 
ing that is and will be advantageous to him, is 
be conſidered in the ſame light as if the giver 
ſelf had done that thing ; particularly in the 
e of a wife, as it is here. The deviſe of the per- 


ids, unleſs a part can be taken for all, ſhe muſt 
ke the whole perſonal eſtate diſcharged from any 
-goings ; for, the word al! implies it; ſince 
ugh as to the creditors the perſonal eſtate cannot 
boked upon as his after his death, yet between 
patees and deviſees, it is as much his, and to be 
ed upon as ſuch after his death as during his 
„ And in all the caſes where the intent has 
arly appeared to diſcharge the perſonal eſtate, it 
th made no difference whether the deviſe was to 
age the real eſtate only, or to fell it. Accord- 
p to Bamfield and Wyndbam's caſe, Precedents in 
Jar. 101. where the deviſee of the perſonal eſtate 
z almoſt in the ſame words as here, and which 
ugh decreed upon the reaſon, that if the perſonal 
ate ſhould not be exempted, nothing would be 
for the wife, yet ſeems likewiſe to have gone 
on the words of the deviſe themſelves. So in the 
e of the Attorney General and Barkham, decreed 
mis Court about two years ſince, where the teſ- 
or deviſed in the following words, viz. © For 
ne juſt and true performance of this my laſt will, 
and for the payment of all my debts, I give and 
deviſe all my real eſtate; and as to the perſonal 
tate, which at the time of my death I ſhall be 
poſſeſſed of and intitled unto, I give the ſame 
unto my executor and executrix herein named, 
o defray my funeral charges and expences ; and 


« if 
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ral eſtate is all his goods, chattels, Sc. by which 
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« if my perſonal eftate ſhall fall ſhort to diſchay 
te the ſame, then the remainder to be paid ton 
ce executors out of the firſt rents and profits of x 
« real eſtate, as they ſhall become due after my d 


de. 
0005 


armer, 


* 


« ceaſe until payment be made of all my legaci be 
te debts and funeral expences as aforeſaid ; and * y 
ce there be any ſurplus of my perſonal eſtate, c dered | 


te then my executors pay the ſame to my dear a 
« loving wife: and held in this caſe, that the; 
ſonal eſtate ſhould go to the wife diſcharged fra 
the payment of debts. The caſes of Hare 
) verſus Child, and of Broomball (o) verſus 
braham are very different from the preſent calls. 
for, in the firſt the daughter was to take the wh 
either way, whether as real or perſonal eſtate; a 
therefore the doubt there could only be with rege 


verſus Wilbraham, had the real eſtate which ! 
deviſed to the ſons been charged with the deb 


teſtator's ſiſters, who were the deviſees of | the pt 
ſonal eſtate, would have run away with the what 
ſo that the queſtion being between the teſtator's o 
children and his fiſters, it was natural and uſt 
conſtrue the intent in favour of his children, and 
lay the load on the perſonal eftate. But what ck 
ly evinces the teſtator's intent in the preſent caſ 
that the annuities, legacies and debts are all in 
and the ſame clauſe; and the perſonal eſtate be 
as much the proper fund for the payment of ley 
cies as debts, and the legacies being particuaWehciency 
charged upon the land, and coupled and joined u 
the power given for ſale of part of the inherit: 
for payment of his debts, ſhews he intended no- 
ference between them. The annuities likewiſe 

iven in the ſame clauſe; and it can never be 
tended that the annuities were deſigned by hin 
iſſue out of the perſonal eſtate. Then comes a 
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arate diſtinct clauſe, whereby he diſpoſes of all his 
wods, Chattles, Fc. without any reference to the 
mer, or any thing that looks like an intent of 
urdening the perſonal eſtate with the debts: but 
hoſe being particularly provided for by a former 
uſe with the legacies and annuities, muſt be con- 
ered as deſigned by him to iſſue out of the ſame 
ad, and his intent as to all three to be one and 
e ſame. 

f 


Lird Chancellor. The ſingle queſtion for the 
dement of the Court is, whether the perſonal 
ae ſhall or ſhall not be liable to the payment of 

teſtator's debts? What the quantum of the 
bts, or the amount of the perſonal eſtate was at 
teſtator s death, does not appear; if it did, it 
uld give a great light into this matter. Indeed 
; not abſolutely in the teſtator's power to take 
e perſonal eſtate ſrom the creditors : but he may 
bſtitute another fund in the room of it; and if ſo, 
ps Court will take care that right be done to all 
ties, as well the deviſees of the perſonal as of the 
Wal cſtate. The teſtator's intent muſt govern the 
ſtruction of his will, and that intent muſt be col- 
ted from the will itſelf. In caſe where the real 
ate is charged with payment of debt, and an exe- 
tor appointed, as in Wainwright (p) and Bendlow's 
„there is na room to doubt of the teſtator's in- 
for, it is no more than charging his real eſtate 
leg the better ſecurity of his creditors in caſe of a 
Wiciency of the perſonal; but can never be in- 
d ſnded an exemption of the perſonal eſtate for the 
nefit of the executor. A difference hath been 
en between the bare charging of the real eſtate, 
da deviſe to fell : but I think, that in equity a 
arging of the real eſtate is almoſt equal to a de- 
eto fell; ſince the Court will, upon the neceſſity 
aſale, order it ſo: and in Wainwright and Bend- 


c 
| 


() Ante 203. (cited) 
low's 
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low's caſe the teſtator's intent appeared to have the 
whole converted into money; and therefore that 
caſe does not ſeem to me to weigh much either 
(209) way. It hath alſo been ſaid, that where the execy. 
tor is named in the ſame clauſe, the nature of the 
rſonal eſtate is not altered; but it ſtill remaing 
liable to the debts; and ſome cafes have been ſ ne Cc 
decreed : but although that reaſon may have ſome have k 
weight, yet do not I think it ſufficient for the er- Mor . 
oneration of the real eſtate : and unleſs I was ac eithou 
quainted with the particular circumſtances of raid p,,- 
(2) and Chichefter's caſe, wherein the book ſeem sas in 
deficient, I can never form any judgment from it; perſona 
ſince if the reaſon given in the book for it be i he was 
only one, I cannot ſay that it gives me intire ſatiirdeed i 
faction, nor can I lay any great ſtreſs upon it; au of the c 


raiſed 
ame 
eſtate 
the re 
fame 1 
one 0! 


the rather becauſe there is a plain difference at Hate. 
between the bare making an executor, and theM3;-t4.zy 
making him likewiſe legatee of the perſonal eſtate tal eſt: 
as it is in the preſent caſe; for, in the firſt inſtanceMWhention 
if the executor dies inteſtate before probate, tue eth; ſo 
preſentative of the teſtator is intitled to the admim plus 
ſtration; whereas in the latter, there being an Here ſpe 
preſs gift to him, he takes as legatee, and conleWrticyla 
quently upon his death his repreſentative would n, and 
intitled to it; an intereſt being veſted in him, Mill thoſe 
his own right, in the one caſe, but nothing at all M ppearine 
the other, until he hath converted it. In the cat the 5 
of Harewood (r) verſus Child, the opinion of Mizroeq } 
Court was founded upon the completion of the vile uſing 
which, being taken together, manifeſted the intenWry differ 
to be, that the daughter ſhould take the perlonaWires his ; 


eſtate liable to the payment of his debts, the bet Hough it 
ſelf being deviſee of the whole; and it would has both 
been abſurd to imagine the teſtator to have intena@{:13þje oi 
ed his perſonal eſtate to be exempt from the pte bei 
ment of his debts, when he had expreſsly provide 
that the ſurplus of the produce of what ſhould © 


(s) Ante 
(% Ante 


— — — — ä 


th. 


v. 


() Ante 203. (ched). | (r) Ante 204. a 
ralle 
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aiſed out of the real eftate ſhould go to the very 
ame perſon, who was deviſee in tail of the real 
eſtate, In that of Broomball () verſus Wilbrabam 
the real and perſonal eſtates were pretty much of the 
ame value, and the debts muſt have exhauſted the 
one or the other fund; ſo that had the judgment of 
the Court been otherwiſe, the man's children would 
hve been left without any proviſion. And in that 
of Mead (t) verſus Hide, there was an executor, but 
without any expreſs gift made to him. But in 
Bamfield (u) and Wyndham's caſe the determination 
was in favour of the wife, that ſhe ſhould take the 
perſonal eſtate exempt from the debts; and there 
ſhe was made executrix in the ſame clauſe: although 
indeed there be another reaſon given in the book, 
of the debts amounting to more than the perſonal 
ſtate, In that of the Attorney General (x) verſus 
Barkbam, the teſtator had laid the charge upon the 


mentions particular things which he chargeth it 
th; ſo that the ſurplus there meant, muſt be the 
uplus after the particular charge which he had 
ere ſpecified; and therefore this caſe, being very 
articular, muſt ſtand upon its own bottom and rea- 
Won, and cannot be compared to the preſent one. 
ul thoſe caſes depended upon the intent plainly 
ppearing, as this muſt do likewiſe. After rhe gift 
If the annuity and legacies wherewith he hath 
harged his real eſtate (wherein I do not think that 
e uſing the words charging or chargeable, will make 
ny difference, ſince they are uſed indifferently) he 


oa es his real eſtate to his wife for her life; and al- 
Leriough it does not neceſſarily follow that the coup- 


a both together, ſhews he intended both to be 


eo0W:12ble out of one and the ſame fund, the perional 

5 late being the proper fund for debts, though no 

106 | 

db ; x ; 
(s) Ante 204 (cited). () Ante 204 (cited). 
% Ante 206 (cited). (x) Aue 206 (cited). 
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ral eſtate, and then taking up his perſonal eſtate, 


210 


ſeems to me very clearly to manifeſt the intent, tha 


will to her own uſe. For, his intent being to eam 


(211) 


the burden of his debts : it therefore neceſſarily follows ! 
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proviſion had been made by the teſtator ; bur the I f., 
annuities having none but what is particularly pro- erte 
vided for them, yet that muſt have ſome weight. . 


Then comes the power given to the wife, which 
ſhe ſhould take what he hath given to her by hi 


60. are 
ſufficient] 
eſtate. ] 
Pereyes v 
Ixchiquin 
M. 274. 
(cited). & 
of Ancaſter 
e perſon 
al c 
mſtance: 
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down and perpetuate his eſtate in his name and fi. 
mily, can it be ſuppoſed, that having given h 
wife the whole power over his perſanal eſtate, by 
making her executrix, he would likewiſe give her 
power of diſpofing of fo much of the inheritano 
(and conſequently of defeating the deviſe to his ne 
phew, not of ſo much as the perſonal eſtate ſhoul 
prove deficient, but of what ſhould be neceſſary ſ 
the payment of his debts,) unleſs he had intendec 
her the perſonal eſtate abſolutely to her own u 
clear and diſcharged from the payment of his debts 
His intent ſeems clear to give her this power of di 
poſing of ſo much of the inheritance as would ſatis 
his debts, in order to ſecure her. the full enjoyme 
of her eſtate for life, and of the perſonal eſtate, fr 
from all charges whatſoever. 


And fo affirmed the decree in behalf of i 
wife. (Y) 


— 


(y) Reg. Lib. B. 1135, fol. 4½. In the deciſion 
caſes upon this ſubject, the Court ſeems to have adopt 
for the ground of its determination the diſtinguiſhing d 
eumſtances of each, without any direct reference to any 
neral principle as applicable to them all, admitting bone 
the general rule of the Court to be, viz, that the perl 
eſtate is the primary fund for the payment of debts, and 
be ſo applied in the firſt inftance, unleſs where the tell 
by expreſs words, or by plain and manifeſt implication 
exempted the perſonal, and directed the real eſtate 10 U 


in every caſe of the kind, the principal queſtion mult be, v 
ther from the very words uſed by the teſtator, or by plain L 
nece 
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| neceſſary inference, the intention of the teſtator to ex- 
anerate the perſonal eſtate can be ſatisfactorily collected. 
Wainwright v.  Bendlowes, 2 Vern. 718. e v. 
Popham, Prec. in Chanc. 101. Adams v. —— 1 Eg. 
Ca,, Abr. 271. Hall v. Brooker, Gilb. Eg. Rep. ' 
0 2 v. Col ville, poſi 202. Walker v. Fackſon 2 24 
4. Kynaston v. Kyngſton 1 Bo. F* R 457 * | 
; Holliday 
| —— v. Cooke. 556 (cited). Boww- 
VER nn, ibid. 145 (cited). Webb v. — 2 — Cha. Rep. 
TR 60. are cafes where the intention of teſtator ippeared 
1 — clear to the Court, to Extnipt the perorl 


; eſtate. But in e „„ I Bro. P. 19 5 
bees v. Robertſon, 302. 33. Earl 
Me v. Obrien, 1 Will. 82. Taba v. Wilbraham, 


oſt. 274. zſon v. Heathcote; 1 Bro, Cha. Rep. 458 
(cited). Same vel! v. Wake, 1 Bro. Cha. Rep. 144. Duke 
Aucaſter v. Mayer, 1 Bro. Cha. Rep. 957 the Court held 
e perſonal eſtate to be firſt liable. In the latter caſe, the 

terial cafes upon this ſubject are recegnized, and the cir» 


pms which governed e (deciſion of each thoroughly 
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Caſe 47. n An o „n the Cc 
0 Hiervey verſus Aſton. | Mr. . 
A. by ſet- B 4 e | conſen 
_— af. CN IR Thomas | Afton, by ſettlement after mat. broug 
oe 7 = riage, creates a truſt-term ofone thouſand years, M ther to 
ates a the truſt whereof he declares to be by mortgage or and to 
term, in ſale of the premiſſes to" raiſe the ſum of 20001). for ment 
truit, by the portion of each of his daughters, provided they upon 
mortgage married with the conſent of the defendant ther came 
or ſale, to . . | 
raiſe mother; then directs a yearly ſum to be paid them the da 
20001. for Out of the rents and profits until they marry ; and ifi bill of 
the porti- any of his daughters ſhould happen to die before with; li 
on of each marriage with ſuch conſent, that her portion ſhould Mr. 7. 
of his p a 
3 ceaſe, and the premiſſes be exonerated thereof; andi ferred 
ters, pro- if ſuch portion ſhould be raiſed in whole or in par Mr. 7; 
vided they that the ſame ſhould be paid to ſuch perſon , tune, a 
— : clent te 
with their mother's conſent, and directs a yearly payment out of the rents 
until they marry ; and if any of them die before marriage with ſuch con 
ſent, her portion to ceaſe, and the premiſſes to be cxonerated thered The 
and if it be raiſed, to be paid to ſuch perſon to whom the premiſſes ſhould be ſider of 
long; and by will he creates another truſt-term to raiſe by ſale or mortgage queſtio 
45 col, whereof 2000]. to be paid to each of his daughters in augmentate fe 
of their fortunes, ſubject to ſuch condition as in the ſettlement ; and by: $2. 
codicil creates another term for the better raiſing their portions. 4. dies marriag 
the daughters marry without conſent ; the portions ſhall be raiſed, but ti 
huſbands ſhall make competent ſettlements, BET 
2) Th 
who agaiaſt J 
having th 
lon, and 


(a) In 
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whom the premiſſes ſhould belong. By his will 
1722. he creates another truſt- term, to raiſe by ſale 
or mortgage the ſum of 4500]. whereout 200ol. 
to be paid to each of his daughters in augmentation 
of their fortunes, but ſubject to ſuch conditions as 
are declared in the ſettlement : and by a codicil, in 


purſuance of a power of revocation, he creates an- 


other truſt-term for the better raiſing of his daugh- 
ters portions. Sir Thomas died in 1724. leaving 
(z), eight daughters, one of whom Mr. Hervey 
married. after the age of twenty-one, but without 
the conſent of her mother; and another married 
Mr. Cutton at her age of nineteen, and without 


conſent likewiſe; and they and their huſbands ' 


brought their bill (a) againſt their mother and bro- 
ther to have their portions and additional fortunes, 
and to have the real eſtate applied towards pay- 
ment of their reſpective portions ; alledging, that 
upon that reſpective marriages their portions be- 
came payable. Mr. Clutton, the huſband of one of 
the daughters, died ; whereupon they brought a 
bill of revivor, and a decree was made by conſent, 
with liberty to apply farther to the Court : and now 
Mr. Hervey and his wife, and Mrs. Clutton, pre- 
ferred their petition for payment of their portions, 
Mr. Harvey offering therein to ſettle his wiſe's for- 
tune, and they inſiſting, that the lands were ſuffi- 


cient to anſwer the daughter's additional portions. | 


The Maſter of the Rolls having taken time to con- 


ſider of this caſe, now delivered hls opinion. The 
queſtion is, whether the plaintiffs be intitled to 


thoſe original and additional portions, both the 
marriages being had without the conſent of the 


122 


— .., 3 


() The daughters in Zaſter term 1725, filed their bil! 
ganſt Lady /n and the truſtees, for the purpoſe of 
having the truſts of their father's will carried into execu- 
uon, and their portions ſecured to them, Reg. Lib. 


(a) In Trinity term 1734, Reg. Lib. 


Lady 
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Lady Afton the mother? And firſt it is to be ob- given, 
ferved, that theſe portions are provifions for chil. Wl bews 1 
dren. Secondly, that the loſs of theſe proviſions is WM ;ctions 


8 penalty. And, thirdly, that this court can im- ¶ ndeed 


(214) 


ſe terms upon the huſbands as to the ſettling the WM jeviſe « 
Fro Nor are proviſions for children merely WM jeld to 


voluntary; fince nature obliges parents to take care ¶ uch co 
of their children. F. N. B. 284. of the new edition; I n, 
and that the Court did very early impoſe terms upon : reaſor 
huſbands applying for their wives“ fortunes, appears o be in 
from the caſe of Sbipton, in a book called Reports of Wires wit 
Caſes in the time of Sir Heneage Finch, 145. (6) uppoſet 

- carry hi 


Now, for the clearing up of this queſtion it is to 


I x des, W 
be confidered, that by the canon law all conditions 


z unrea 


againſt the liberty of marriage are unlawful, Swin-, Wit marr 
bourne 150. And in the fame chapter it is ſaid, br theſe 
<« that although the legacy be given over, yet it is Hnitation 
«© void, as being in reſtraint of marriage, and con- Wleviſe o 
* ſequently againſt the good of the commonwealth,” Wie preſe 
Thus it ſtood by the eccigfaſtical law. (c) And in ty that « 
Moore (d) 8 57. re caſe, cited by J. Winch, Wiides th 
comes up to the preſent caſe, it was a condition an- Miughte! 
nexed to a legacy that the daughter ſhould marry No l. 
with the conſent of the mother, ſhe married with- Wir that e 
out her mother's conſent, and yet ſentence was White 200c 
ae clauſ 
| hould d 
( Vide alſo as to this point Milner v. Colmer. 2 P. Will, ter porti 
G42. Facobſon v. Williams. 1 P. Will. 382. Adams v. poſition « 
Pierce, 3 P. Will. 11. Brown v. Elton. 3 P. Will. 202. lon with 
Bofville. v. Brander, 1 P. Will 459. Jemſon v. Molſon, "Ie 
2 Atk. 418. Ex parte Corſegame, i Ai. 192. Grey v. Ken» gi itation 
tith, 1 Ai. 280. Saddington v. Kinſman, 1 Bro. Cha Ry, Place up 
47. Morral. v. Marlar. Buſbnan v. Hell both reporte (ing be 
and cited by Mr. Cox in notes, 1 P. Will. 460. Dimmock nore thi 
v. Atkinſon, 3 Bro. Cha. Rep. 195. ied; he 1 
(c) Vid. the caſe of Long v. Dennis, 4 Burr. 2055. would do 
(4) Greſy v. Luther, 8. C. which caſe, Mr, Jute: ih, any p. 
Comyns is reported to ſay was determined in the ecelebaſti Res 
cal court, neither did it appear there was any deviſe over es wh 
1 Al. 376, : — ny 
given, Witnt bei 
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given, that ſhe ſhould have ker legacy: which 
hews that the common law courts had adopted the 


ntions of the eccleſiaſtical lawyers. . This Court 
ndeed hath not gone ſo far; where-ever there is a 


© Witviſe over, that deviſe over having always been 
ed to be good: but where there is no deviſe over, 


uch conditions have been only conſidered as in ter- 
mem, 1 Mod. 308. Abr. Eg. Ca. 110. and there is 
; reaſonable foundation for conſtruing ſuch deviſes 
o be in terrorem only: for, though a daughter mar- 
nes without her father's conſent, yet it is not to be 
bppoſed that this ſeverity (was he living) would 
cry him ſo far as to leave her quite deſtitute. Be- 
ides, whatever is injurious to the commonwealth 
; unreaſonable; and therefore it was that reſtraints 
of marriages were diſcouraged by the Roman laws: 
br theſe reaſons this Court hath conſtrued ſuch li- 
nitations to be only in terrorem, unleſs there be a 
leviſe over, Indeed it hath been inſiſted, that in 
the preſent caſe there was a deviſe over; for that, 
by that clauſe of the will whereby the teſtator pro- 
rides the additional ſum of 20001. to each of his 
daughters, he gives the reſidue (over and above the 
0001. a- piece) to his wife; but the legacy is not 
y that given over, only the reſidue over and above 
the 2000 l. It hath been likewiſe inſiſted, that by 
he clauſe in the ſettlement declaring, that if any 
hould die before marriage with ſuch conſent, that 
ter portion ſhould ceaſe, there was a ſufficient diſ- 
poſition of it: bur ſurely this is not a good diſpoſi- 
ton within the meaning of thoſe caſes that allow a 
Imitation over to be good ; for, this is not to take 
pace upon marrying without conſent, but upon 
(ing before marriage with ſuch conſent, and is no 
nore than providing for daughters dying unmar- 
ſed; he taking it all along that if they married they 
would do it with conſent. Here does not appear to 
e any perſon in the teſtator's view to whom theſe 
rtunes ſhould go over; as there does in all the 
ales where theſe limitations over are allowed : the 
ent being as clear in thoſe caſes to give it over 


upon 


„ 


1 
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have by the will. Indeed that of Amos verſus Hir- 
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upon breach of the condition, as that upon per: 
formance of it the firſt taker ſhould:recain it. 


4 . 8 þ C — * N mee 141 * 1 
As to authorities. I ſhall cite firſt thoſe that relate 
to perſonal eſtates; the caſe of cot verſus tu, 


February 6, 1663, and mentioned 1 Chan. Ca. 144, 


was a.devile to his nephews and nieces 3 to his ne. 
phews.at twenty one, to his nieces at twenty one or 
marriage; but if they married without their mo- 
ther's. couſent, then he deviſed it over; and the 
Court. went ſo far in this caſe as to decree the legacy 
notwithſtanding the deviſe over. The next is that 
of Sir Henry Bellaſys verſus, Sir William Ermine 
1 Chan. Ca. 22. and agrees with the Regiſter Book; 
the condition was, that ſhe ſhould: marry with the 
con nat of A. and if not, that ſhe ſhould have but 
1001, per am. The Court held this proviſo to be 
only in terrorem. So Garrett (e) and Pretty's caſe, 
2 Vern. 293. where, for want of a deviſe over, the 
condition was held to be but in terrorem.. 


The true reaſon of this diſtinction is given | 
Stratton and Grymes's caſe, 2 Vern. 357. that a de- 
viſee over being named, he muſt be looked on as a 
perſon whom the teſtator conſidered and had in his 
thoughts as to what proviſion and benefit he was to 


ner, Abr. Eq. Ca. 112. is contrary to the former de- 
terminations; but no reſolution was there taken 
but it went off for want of parties, and neve 
came on again. And in that of Creagh verſus Ws | 

| i 


— — 


fe) In this caſe the daughter was held to be entitled to 
the portion though ſhe married without conſent, becauſe | 
was not deviſed over, but only directed to fall into the ſur 
{us ; but in the caſe of Amos v. Horner, the reſiduaty be 
queſt was, held to be a ſufficient deviſe over. So Scott v. Tyler 
2 Bro. Cha, Rep 431. | | 
But Lord Chief Juſtice Willes in his argument 1 


H:rvey v. Aſton is reported to ſay of this caſe, © that 2 
b 6 iadee 
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1 Vern. 5 7a. the intent of the condition was to pro- 
ide againſt his daughters marrying a papiſt; which, 

ince the proteſtant religion hath been ſettled here, 
ba very good condition; and if the teſtator's intent 
te defeated ĩn that reſpect, the legacy ſhall not be 
paid. Nor will theſe fortunes being chargeable 
upon land, vary the caſe; for, although they are to 
iſſue out of land, and are ſecured by deed, yet this 
being upon a direction of truſt- money, though by 
feed, the Court will adjudge this limitation to be 
only in terrorem ; the intent of the parties being as 
much to govern in conſtruction of truſts, as in con- 
ſruction of wills: as is ſaid by Lord Somers in Shel- 
in and Dormer's caſe, 2 Fern. 311. Nor 1s the 
cale of Fry (g) verſus Porter applicable to the pre- 
ent caſe; that being a condition annexed to a legal 
eſtate, and this being an equitable intereſt only. 

In Farmer and Compion's caſe, 1 Chan. Rep. 121. 

though the marriage was againſt conſent, yet the 
daughter was held to take, by the opinion of two 
judges to whom it was referred. And in that of 
Fleming verſus Waldgrave, 1 Chan. Ca. 58. the be- 
refit of the leaſe was decreed to the adminiſtrator 
notwithſtanding the deviſe over. Indeed in that of 
Aſton verſus Afton, 2 Vern. 4.52. the Court would not 
telieye, becauſe of the expreſs words of the deviſe 
over. The Lord Falkland's caſe, 2 Vern. 333. is 
not at all applicable to this caſe; nor will it be an 
authority almoſt in any caſe, from the peculiarity 


of its circumſtances. That of King verſus Withers 


reported in a book compoſed by the late Lord C. B. 
Gilbert, called Reports in Equity, 26. (and Preced. in 
Chan, 348.) is an expreſs authority for the plaintiffs, 
although I cannot agree with what is there ſaid, 


— 
— — — 


— — 


indeed there is no decree to be found in the regiſter, yet 

* It appeared by the Calendar that a decree was made, but 

WY againſt the plaintiff, he ſuppoſed i it had never been 
* drawn u 


(z) 1 Med. 300. 1 Eq. Caf. Abr. 112. 8. C. 
that 


— 
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that truſt- money to ariſe out of land muſt have the 
ſame conſtruction that the lands themſelves would. 
So likewiſe is the determination in Sempbill (5) 
verſus Baily, Preced. in Chan. 562. By all theſe 
various judgments it appears, that ſuch clauſes in 
reſtraint of marriage are never taken favourably, 
but generally reſtrained, as intended only in terre- 
rem. In the preſent cafe it is a ſum of money 
charged upon land; but there being no diſtinction 
between conditions annexed to money charged upon 
land and conditions annexed to portions ariſing out 
of the perſonal eſtate ; and portions by will being 
due by eccleſiaſtical law notwithſtanding ſuch con- 
ditions as this annexed to them, porttons by ſettle. 
ment (although under the like conditions) are like- Win v 
wiſe due by the law and rules of this Court; and N 
therefore I think the plaintiffs well intitled to their I, 25, 


ſever al portions. ul ſtate 
4 Burr. 
And fo ordered, that Mr. Hervey ſhould make 3 


his propoſals before the maſter as to the ſettling his NN deri 
wife's fortune; and that Mrs. Clutton's fortune II ball pre 
mould be paid to her, her hufband being dead. (i) Wi v. Þ 


— — — — =; 1h. 3. 


(3) This caſe was heard in the Duchy Court, coran I vod v. 
Lechmere Chan. aſſiſted by Lord Chief Juſtice King, and Mr. Bf Cie. R 
Juſtice Dormer, and the reaſon the chancellor and the chief hecific | 
juſtice went upon was, that the condition appeared to be 2: legacy 
looſe, inconſiderate expreſlion, and beſides there was no de · ,;; conf 
viſe over. But Mr. Juftice Dormer diſſented. | ſent. At 

() Reg. Lib. A. 1736. fol. 60. The Maſter of the Roll 2 Bro. 
ſeems to have determined this cafe upon a prineiple, that a point, t. 
condition annexed to money or portions charged upon land), authoritic 
were entitled to the ſame equitable conſtruction to avoid a Ms © 
forfeiture, as conditions annexed to portions ariſing from 254 (ci 
perſonalty, and that, notwithſtanding the condition was 2 WM lie al 
precedent one. But afterwards in Trinity term 1738, this ugued, 
decree was reverſed by Lord Harde iale Chanc. aſſiſted by I zuthoriti 
Lord Chief Juſtice Lee of the King's Bench, Lord Cbiet I d deci 
Juſtice Willes of the Common Pleas, and Mr. Juſtice Congas | 
of the ſame Court. They ſeem to have conſidered that pot- 
wions or intereſts directed te be raiſed out of lands had = 
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ting teſtamentary in — and therefore were not to be 
premed by the rules of the civil or canon, but by thoſe of 
de common law: that no rule was more fixed, than that 


ben, charged vpon lands did not veſt until the time of 
le ment arrived: that the preſent condition to marry with 
in en was a lawful one, and a condition precedent, and that 
y, ting ſuch, nothing veſted in the plaintiffs until that condi- 
o. WW too was rformed. Vide Comyns's Rep. 726, S. C. 1 Ait. 


361. 8. C. where the reader will find the arguments of the 
judges, with the reaſons which induced a reverſal of the de- 
cxee at the Rolls ſtated much at large. It ſeems therefore by 
this decifion to be ſettled that conditions in reſtraint of 
narriage, ſo far as the ſame reſpe& intereſts ariſing out of 
nds are to be governed by the rules of the common law, 
ud therefore whether the condition be precedent or ſubſe- 
quent, or whether there be a deviſe over or not, the intereſt 
fall never veſt until the condition be performed. Vide Pop- 


M $5. 3 1 Vern. 300. gens v. Lord Falkland, 

3 Chanc. » 129. 2 Freem. 220, and 2 Fern. 333. Fry 
” 1. Porter, 1 Chanc. Caſ. 138. 1 Mod. 340, 8. C. Pigot 
r. Morris, Sel. Caf. in Chanc. 26. Manſell v. Manſell cited 


and ſtated in 2 Bro. Cha. Rep. 473. Ambroſe v. Aſoby, 
Burr. 1429. But with regard to perſonal legacies the 
nle ſeems to be that the condition in reſtraint of marriage 
whether precedent or ſubſequent ſhall be void, unleſs there 
te a deviſe over, in which caſe, the right of the deviſee over 
ſhall prevail. Bellas v. Ermine. 1 Chanc. Caf. 22. Sem- 
pill v. Bayly, Prec. in Chanc. 562. Pulleing v. Reddy, 1 Wil. 
u. Wheeler v. Bingham, 3 Ath. 365. Reymſb v. Martin, 
3 Ath. 330. Eli v. Elton, 1 Wil. 159. Chancy v. Gray- 
din, 2 Ath. 616. Daley v. Deſbpuverie, 2 Ath. 261. Under- 
wood v. Morris, 2 Ath. 184. Hemmings v. Munckley, 1 Bro. 
Cha. Rep. 303. So a gift of the general reſidue, without any 
ſhecific bequeſt over, has been held to be effectual to defeat 
a legacy where the ſame is annexed to a condition to marry 
with conſent, and the legatee afterwards marries <vithout con- 
ſent. Amos v. Horner, 1 Eq. Caf. Abr. 112. Scott v. Tyler, 


point, the contrary having been held in ſome antecedent 
authorities. Garret v. Pretty, 2 Vern. 293. 2 Freem. 220. 
d. C. Wheeler v. Bingham, 3 Ath. 365. Paget v. Hay- 
wood (cited 1 A. 378). The caſe of Scott v. Tyler (the 
lateſt authority upon this ſubjet) was very elaborately 
agued, and the principles which the earlier and later 
mcg went upon very thoroughly inveſtigated. By 
| deciſion therefore it ſhould ſeem that a reſtraint impoſed 

| * 


2 Bro. Cha. Rep. 431 which ſeems to have ſettled this 
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d perſc 
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Catherine Morrice, Mid 7 
and Executrix of  Hum- þ Plaintiff; 
' * phrey Morrice, deceaſed, ) oo 


Governor and Company of wid 
the Bank of England, an | Defendants, 


other Creditors, 


(218) ME fate of the caſe, as far as is materia 
5M was as follows: | | 8 
e 48. | 


An exe- Mr. Brown, in the life-time of. the reſtator, the 
cutrix of huſband of the plaintiff. (viz.)- in October 1720 


A. who made his will; and thereby gave to Mr. Mi ; 

was great- 4 8 ke q eceal 
ly indebt- 16,5001. in truſt for his daughters,“ to be paid u inſt the 
ed to di- them, and the ſurvivors of them, at twenty-one ofa. + _ 


ber: | A. ou * | 
ſons, in debts of different natures, is ſued in this court by ſome of them 


Mr. A 


appears and , anſwers. immediately, and confeſſes their bill, ſome of the Ker 15. 
plaintiffs here being her own danghters; other creditors ſue the executri antiff a 
at law, (where ſhe cannot plead the decree) and obtain judgments. ThaWrh the { 
decre: here being for juſt debts, is not, per fraudem, and the creditor Ton 
plaintiffs at law, ſhall be injoined, and the executrix protected in het 
obedience tot he decree; the plaintiffs at law to come in afterwards in du uſted fo! 
courſe of adminiſtration, the whole being legal aſſets. The judgment gether w 

ol all courts at law, having proper juriſdiction, hether by grant or pregiiſayed a c 
ſcription, are equally binding. The decrees in this court are of equfffrrice, t. 
force with judgments at law; and the real priority in point of time (and * oth 

» 


not by relation to the firſt day of a term) mult give the preference in poin 
of payment. 2 1731 

| a er only f 
whters, 


by a parent upon a child from marrying without conſent, « ould ou 
until a certain age, &c. is a reaſonable, and therefore a laue ſaid ſe 
ful one: that there is no diſtinction in the caſe of a pee of 
ſonal legacy, or a portion payable out of money betweel 6 
precedent and ſubſequent conditions, whether the legacy ſha ee 


— 


veſt, where the condition has not been performed, and then ing, pa 
is no deviſe over: that a bequeſt of the reſidue is as effefual WM daught 
defeat a perſonal legacy or a portion payable out of mobefſtir demai 
when the condition which is to veſt the legacy has not bet nher 5 
performed as @ ſpecific deviſe over. 1 
ä a0 Of me 
marriag 
Wirral qua 


L Eaſt 11 
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zrriage, which ſhould firſt happen, ſhare and ſhare 
ke, together with tuch intereſt as ſhould be made 
the ſame. He gave ſeveral other legacies, to 
her perſons ; and, ſubject to his debts and fu- 
al expences, he gave all the reſidue of his real 
xd perſonal eſtate to Mr. Morrice, his heirs, exe- 
rs, &c. and made him ſole executor. Mr. 
{rrice being a great trader contracted many debts, 
died November 16, 1731, having made his will, 
| the plaintiff his executrix ; his affairs being 
uch embarraſſed, and he ſtanding indebted to 
eral perſons by ſpecialty and otherwiſe in large 
5 of money, and particularly to the Bank of 
gland for 350001. by ſimple contract, ſoon after 
deceaſe, and before any action commenced 
inſt the plaintiff by any of the creditors, the de- 
ndants Anne, Fudith and Elizabeth, the daughters 
Mr. Morrice, with ſome other few creditors, De- 
er 15. 1731, exhibited their bill againſt the 
antiff as executrix of her ſaid huſband, ſetting 
Wh the ſeveral ſums that Mr. Morrice was indebted 
them reſpectively, and with which he was in- 
cd for their benefit, which remained unpaid, 
naecther with a great arrear of intereſt, and thereby 
wed a decree for the payment thereof; Mrs. 
rice, the now plaintiff, immediately put in her 
wer, confeſſing the bill, and on the 25th of Ja- 
y 1731, the cauſe was heard upon bill and an- 
er only; and the now defendants, Mrs. Morrice's 
whters, obtained a decree, that the plaintiff 
ould out of the aſſets of her ſaid huſband, pay 
t ſaid ſeveral ſums of money ſo demanded in a 
irſe of adminiſtraticn. The plaintiff, in obe- 
nce to that decree, on the 4th of February foi- 
ing, paid out of her huſhand's aſſets to two of 
daughters 10, 1111. in ſatisfaction of part of 
ir demands under the decree. - Oa the 16th of 
render 17.31, ſome few other creditors, for ſmaller * 
is of money, filed their bills fqr the payment of 
eral quantities of South-Sea ſtock and annuities, 
Eaſt.-India ſtock, that were transferred to Mr. 
| AMerrice, 


2184 


(219) 
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Merrice, in truſt for them, praying that the ſeve 
ſtocks, as remaining in Mrs. Morrice's name, mig 
be transferred to proper truſtees; and as to ſo n 
as Mr. Morrice had diſpoſed of to his own prope 
uſe, the now plaintiff might be decreed out of hy 
huſband's aſſets to make good the ſame. M 
Morrice confeſſed. this bill, and on the 2d of F 
bruary 1731, a like decree with the former 
made, that the plaintiff ſhould pay what was ce 
tified by the maſter to be due Cater an account 
taken) out of the aſſets in a courſe of adminiſt 
tion. All the defendants had notice of theſe dt 
crees, from the plaintiff or her agent, ſo ſoon 
they were made; and alſo notice that the aſſetz 
the ſaid Mr. Morrice come to the defendant's hand 
were not ſufficient to diſcharge their reſpective deb 
upon ſpecialties ; and that the ſums of money de 
creed as aforeſaid, except the ſaid 10,1111. before the aſſe 
mentioned to be paid, were yet unpaid, and ti 
other parts of the decree wholly performed: wii 
all this was doing, ſeveral other creditors broug 
their actions for their reſpective debts, againſt th 
plaintiff as executrix of her huſband, and parti 194 C 
larly the Bank of England, for 28, 990 l. to whiq 
the defendant pleaded a ſpecial plene adminiſtravig n e qu. 
and would have pleaded ſeveral other bonds had 
then been informed of the ſame ; and alſo the ti ¶ mot tak 
deciees had ſhe been able by the rules of law lo 
have done, they being obtained before any plc 
pleaded. After this the now plaintiff filed hert 
ſetting forth all the above-mentioned particularWQ(*) 807 
and that by the rules of law ſhe could not plead ii For 
ſaid decrees to their ſeveral actions, or retain all 
in her hands ſufficient to ſatisfy them, or any vi; 620. 
rotect herſelf from the executions on the lev 
judgments obtained againſt her; and therefore | 
prayed, that what ſhould appear to be due to a 
one of the defendants might be reſpectively pal He of 
out of the aſſets of the deceaſed, ſo far as tit /n) For 
would extend, in due courſe of adminiſtration, Wy 7...,,, 
gard being had to the nature and ſuperiority 4 0 
e 
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s; and that the plaintiff might be protected 
| indemnified in paying a due obedience to the 
ges of this Court; and that the defendants 
vht be reſtrained from proceeding at law. 


The Baut and other judgment creditors inſiſted, (220) 

x the decrees were fraudulent, and obtained by 

luſon between the now plaintiff and the other 

ties to thoſe ſuits, to give an undue preference 

he parties concerned therein: and they inſiſted / 
her, that as their debts were due upon judg- 

nts, they were to be paid before the decree cre- 


Drs. 


Sir Tofeph Jekyll, Maſter of the Rolls, directed the (t) 
creditors to be firſt paid, as being prior in 
e; and after they were ſatisfied, then the furplus 
the aſſets, if any, ſhould be applied to the pay- 
nt of the ſeveral judgments according to their 
ority, and the other creditors to be paid in a 

of adminiſtration. | 


Lord Chancellor. The rule of this court, with 
guard to equitable aſſets, is to put all the creditors 
Jan equal footing ; ſo where the aſſets are partly 
pal (7) and partly equitable : and though equity 
mot take away (the legal preference on legal aſ- 
| | ſets ; 


—  CclCS 


t So Foſeph v. Mott. Prec. in Chanc. 79. 

For the rule by which the court is governed in the 
rihalling of aſſets, vide Maſters v. Maſters, 1 P. Will. 422. 
jion v. Burt, ibid. 679. Bligh v. Earl of Darnley, 2 P. 
fu. 620. Sagitary v. Hyde, 1 Vern. 445. MWilfin v. 
img, 2 Vern. 763. Lutkins v. Leigh, ante 54. Haſle- 
d v. Pope, 3 P. Will. 323. Galton v. Hancoch, 2 Ath. 
5, 437. Martin v. Martin, 1 V. 212. Arnold v. 
dapnan, ibid. 111. Lacam v. Martins, 1 Vef. 312. Lanoy 
Duke of Athel, 2 Aih. 446. 


(nm) For the difference between legal and equitable aſſets, 
4 Freemoull v. Dedie, 1 P. Will. 429. Deg v. Deg, 
| U 2 . Will. 


— 
— 
. — 
— 
„ ns te; Ä * 
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ſets ; yet if one Creditor has been partly paid out 
ſuch legal aſſets, when ſatisfaction comes to 
made out of equitable aſſets, the Court will 
pone him till there is an equality in. ſatisfaction ned 
all the other creditors, out of the equitable af 
proportionable to ſo much as the legal creditor 


been ſatisfied out of the legal aſſets. This is intic! 
matter that has been ſo often determined, that this 


will be unneceſſary to cite authorities; and ius, 
founded on this, that by natural juſtice and ce 
ſcience all debts are equal, and the debtor him 
is equally bound to fatisfy-them all. Indeed i ¶ cditor 
Court, in the diſtribution of legal aſſets, follows Me ge 
rule of law, which allows of preference to credito 
who have made uſe of legal diligence in getting 
their debts. This Court and the courts of lay, 
that particular inſtance, have a cocurrent ju 
diction; and bills are at this day brought agal 
executors, not merely for a diſcovery of the alleWi; court 
but alſo for fuch diſcovery, and a ſatisfaction of s a ſu 
debt; though the more antient way might be fr that j 
bring a bill for a diſcovery only; and the reaſon Wemmend 
ſuch bills is, that the creditor can have better Morts by 
in this court than he can at law; for he may hurts of 
the oath of the executor for the diſcovery of alle of c 
But as this Court hath only a concurrent jurildW, are 
tion upon legal aſſets with courts at law, and Wh conſid 
ſuch preference is allowed by law, there would BW: court 
great confuſion in the adminiſtration of legal aliW:ino a f 
if this Court did not in general follow the laicrence 
rule here: and therefore it is upon that reaſon ¶ugment 


te, ar 
reſent | 


courts of equity have departed from that rule wii; plain 
they had ſet to themſelves, and borrowed "WW: the la 
principles of natural juſtice. In the preſent qugment 


thin the 
TE bey are 
2 ½ Will. 415. Cutterbach v. Smith, Prec. in _ eld obe- 
Hiellam v. Freeman, ibid. 137. Allen v. Heber, 2 p erlorm t 
1270. Nunlet v. Penſon, 2 Atk. 290. Procuſe v. Wu; 
ton, 1 Ath. 482. Hargrave v. Tindal, 1 Bro. Cha. | 3 
136 (cited). Silk v. Prince, 1 Bro. Cha. Rep. 1 38 (cn applic 
Newton v. Bennett, 1 Bro. Chan. Rep. 135. Batſin J. decree C 


degreen, 2 Bro. Cha. Rep. 94+ 
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aſſets are all legal ; and the firſt queſtion will 
, whether any of thoſe creditors, who ſtood on 
equal footing at the death of Mr. Morrice, have 
ned a preference by what has happened ſince ? 
ondly, what will be the conſequence of that 
th regard to the executrix, and whether ſhe will 
intitled to any, and what relief in this court? 
this preſent caſe ſome are ſimple contract cre- 
tors, others are creditors by judgment, others by 
ee; and the general queſtion at the bar has 
n, whether decree creditors are equal to judgment 
editors or not? In the conſidering of this point 
me gentlemen have gone into the antiquity of the 
{dition of the ſeveral courts of equity and law: 
t queſtions of that kind, unleſs they neceſſarily 
id to give a determination to the matter in diſ- 
te, are greatly to be avoided. And that the 
reſent caſe does not depend on the antiquity of 
scourt, or the extent of its juriſdiction, or whether 
5a ſuperior or an inferior juriſdiction, - appears; 
that judgments at law againſt the teſtator in courts 
pmmencing by grants, are equal to judgments in 
purts by preſcription ; and that the judgments of 
yurts of general juriſdiction, as in Meſtminſter Hall, 
id of courts of record of the narroweſt juriſdic- 
on, are all equal: which is a demonſtration, that 
conſideration of law, it is not the antiquity of 
e court, nor the extent of its Juaiſdiftion, or its 
king a ſuperior or inferior court, that makes any 
erence with regard to the rank or order in which 
ment creditors are to ſtand ; and conſequently 
s plainly immaterial to enter into thoſe matters: 
ut the law ſeems to be founded in this, that the 
ugments of all courts, upon matters or perſons 
thin their juriſdictions, are concluſive ſo long as 
ey are in force; and the parties are bound to 
id obedience to them; and that obligation to 
kriorm them follows the aſſets in the hands of the 


e applied to courts of equity, I fee no reaſon why 
decree of equity ought not to be equal to a judg- 
| 2 ment 


v. 


xecutor or adminiſtrator. And if theſe matters 


e we IR" 
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ment at law: for, as judgments at law may bee 
cuted by a capias ad ſatisfaciendum to take the 
ſon, ſo ſimilar to that are attachments for not 
forming decrees; (u) and although before the fu 
of Queen Anne an action of efcape would not 
againſt the gaoler for letting the priſoners un 
ſuch attachments eſcape ; yet no argument can 
drawn from thence to ſhew the imbecillity of 
crees; for, though the act of parliament giy 

new remedy, yet it affirms the juriſdiction of t 
court with regard to the power of taking up perf 
for not performing decrees. Judgments at law m 


be executed upon the goods by eri facias; deer 


in this court, by ſequeſtration. In this reſpectt 
proceſs of this court is more effectual than by 
facias at law; for, there may be a fequeſtrati 
againſt the goods, although the party is in cuſte 
upon the attachment: whereas at law, (o) if a ca 
ad ſatisfaciendum is executed, there can no feri fa 
iſſue. Indeed judgments at law bind lands, ſo 

the party by elegit may have execution of a moit 
by virtue of the ſtature, which ordinary decrees ( 
not: yet there have been caſes where even decre 
have been held to bind lands, and where decrees: 
to hold and enjoy over. And ſuch was the caſe 
Lord Carteret and Paſchal, 7 Geo. 2. before Lo 
King, Lord Chancellor, where the intereſt unc 
ſuch decree was taken to be ſimilar to an eſtate 
elegit ; which ſhews this Court has conſidered « 
crees and judgments, and their ſeveral executio 
as ſimilar to each other. And as a ſcire facias m 
be brought at law to revive a judgment, ſo it m 
to revive a decree of this Court; and in that reſpt 
they agree, and in this alſo, that the original d 
mand is gone both by a decree and a judgment, 


tt 


— — 


(n) Finch, 253. Gilb. Cbanc. 82, $3. 
(0) Vide Martin v. Therridge, 3 B Will. 248. * 


Hyde v. Petit, 1 Chance. Caf. 91. of the rile and progrels 
ſequeſtration. 
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aft in rem judicatam ; and therefore I can ſee no 
yon why they ſhould not ſtand on the ſame foot- 
vet I am at the ſame time well appriſed that 
uniform judgments of courts of law have been 
terwiſe : be, it is clear that a decree of this 
„if an action is brought againſt an executor 
bond, is not pleadable, nor can be given in 
dence againſt it. Why, I do not ſay, but that 
ath obtained is certain: and the conſequence is, 
i really the decrees of this Court are conſidered 
nothing but the opinion of this Court, which, 
th regard to its own decrees, hath been different 
jm that of courts of law, 2 Yern. 88. Searles and 
w, 3 Lev. 355. And if in the conſideration of 
court decrees are equal to judgments, a way is 
inted out in 1 Fern. 143. for the party to defend 
nſelf againſt actions at law. If this Court hath 
juriſdiction, decrees here muſt have the ſame 
n upon aſſets as a judgment at law. And the 
e of Joſeph and Mott, Preced. in Chanc. 79. is in 
int, that a decree prior in time muſt be preferred 
i ſubſequent judgment; and if it was otherwiſe, 
conſequence would be, that this Court muſt 


rd, Addis and Winter, Jones and Bradſhaw. 
Moy 1661, () where an executor had paid aſſets 
in 


(þ) In the caſe of Darſlon v. the Earl of Orford, A. 
B. were both creditors by ſpecialty of J. S. who 
d, and left an executor, againſt whom 4. brought a bill 
equity for a diſcovery of aſſets, and to be paid his debt; 
pending ſuch ſuit, the executor voluntarily, and with- 
ſuit, paid B.'s debts : upon an account decreed on A.'s 
| againſt the executor, the latter craved an allowance of 
n payment; and it was decreed by the Lord Keeper 
bt, that the executor ſhould not have an allowance 
kreof, ſeeing, that before payment made, a bill in equity 
u brought by A. of which the executor had notice; and 
all in equity is equivalent to an action at law, pending 
ich action an executor cannot make a voluntary pay- 


e up its juriſdiction. Darſton and the Earl of 


ment 
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in purſuance of a decree of this Court; and 
Nlene adminiſtravit at law he was not permitted 


hen it W 
50, be 


N give ſuch payment in evidence; but this court Hen aw. 
331 creed it ſhould be allowed him; which ſhews it HM nHũera 
. N always ſupported its juriſdiction, though its dec e natur 
would not be allowed at law. Upon this par es hay 

the caſe then, I think that decrees and judgm e legal 
ſtand upon an equal footing, and that ſuch as is cen rep 
obtained againſt an executor ought to be firſt ¶ eaded 
out of the aſſets, The next thing that ariſes for juſtice 
conſideration of tho court is, as to the priorityſſſod it i 
the decree creditors and the judgment creditoWught to 
and as ro this matter, there is no doubt but the Mid, tha 
cree is prior in point of time; yet if the judgme Y ought 
are allowed to have relation to the firſt day of right v 
term in which they were entered, then they vil mer 
( 224) before the decrees : but this Court muſt certai Htainec 
attend to the truth of the fact. And though be ſo 
| general rule of the law is, that judgments relate Mort tin 
A the firſt day ( q)) of the term, yet that is not quiteſlainciff 
it abſolute and concluſive to courts of law themſelycaring 
"i but it may be examined into, 1 Sid. 432. Co, I's mo 
0 150, Then why may not a court of equity hf the 
0 | the ſame privilege of examining into the exact ti Nectio 
i | when a judgment was entered upon, or given, ned | 
order to preyent its juriſdiction from being N the 
feated ? and if it ſhould be otherwiſe, the con audem 
quence would be that a decree, which was gol ge 

i ed t 
\ > GCC caſe wh 
ment of any debt. From this decree an appeal was af lince by 
, wards brought in the Houſe of Lords, where the decree \ cauſe t 
reverſed; and the reaſons on which the Lords principio take 
grounded their decree of reverſal was, for that as the deer ar 
| were of equal degree, and fince a decree of the Court hich bi 


Chancery cannot be pleaded at law to an action brou 
againſt an executor upon another of equal nature, t people 
fore ſuch executor might juſtify the payment of ano other w 
debt of equal nature, even pending a bill in equity. P be (414 
in Chanc. 18. 3 P. Will. 400. note (F). termin 


—— 
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(7) Vide Prec. in Chanc. 478. 9. ann. Robinſin v. T die rul 
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hen it was pronounced. would, by matter ex poſt 
n, be overturned ; and thoſe aſſets would be 
en away which were once bound by it. Another 
nliderable objection has been taken relating to 
ge nature of this demand; which is, that the de- 
es have been obtained per fraudem, according to 
te legal language; and as ſuch matter might have 
ren replied in caſe the decree ſhould have been 


ſt y eaded at law, therefore the other creditors ought 
for MW juſtice to be let into the ſame examination here: 
rid it is certain, if they are fraudulent, nobody 
dito ght to have the benefit of them. As to what is 


the id, that theſe decrees are res inter alios acta, and 
mex ought not to hurt the other creditors, that has no 
eight with me; for, the ſame may be ſaid of all 


udgments at law. And though theſe decrees were 

i brained in a manner by confeſſion, for I take them 

be ſo, as Mrs. Morrice put in her anſwer in a 

bort time, and thereby confeſſed the demand of the 

plaintiffs, and alſo as ſhe appeared gratis at the 

Wearing of the cauſe, thereby forwarding the plain- 

ifs more than they could otherwiſe be by the rules 

if the court; yet courts of law hold it to be no 

dbjection if a judgment is pleaded that was ob- 

ained by confeſſion, though there is favour ſhewn 

dy the executor; nor upon a replication of per 

faudem is it any evidence of fraud if there was a 

Neal and juſt debt. As to bills of conformity, in- 

led the caſe of Buccle and Atleo, 2 Vern. 37. is a 

ale where they have been allowed; but they have 

lince been diſcountenanced ; and the reaſon is, be- 

Wcauſe this court is ſatisfied that they have no right 

v take away the preference that one creditor gains (225) 

over another by his legal diligence. Beſides, that 

cch bills may be made uſe of by executors to keep 

people out of their money longer than they would 

otherwiſe be: but in this caſe the executrix cannot 

be ſaid to give preference, but wants to have it de- 

termined who hath gained a preference according to 

tie rules of law and equity. Mrs. Morrice comes 

here for protection; and if this court doth not — 
| te 


225 
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be owned that what ſhe hath done is ſtrictly right: 
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tect her, ſhe will be liable to a double ſatisfactiog 
firſt, to pay the aſſets to the decree creditors, ang 
afterwards to the judgment creditors; and it is cer. 
tainly proper for the executrix to come for protec. 
tion to this Court, when ſhe finds herſelf troubled 
for yielding obedience ro the decrees of it. Bur 
then it is ſaid on the other hand, that ſhe has brought 
herſelf into this diſtreſs, and therefore ought not to 
be relieved: yet, with regard to the law, it muf 


for, an executor may confeſs a judgment (r) to one 
creditor, and plead it in bar to the demand o 
others. And the original foundation of ſuch li. 
berty being given to an executor, might be to pre. 
vent the trouble of two demands when he had al. 
ſets only to ſatisfy one: and then by parity of rea. 
ſon, an executor may ſuffer decrees to be againſt 
him as it were by confeſſion : and as the Court hath 
never controlled an executor in fuch liberty, or in 
retaining, if he inſiſts on it; ſo what Mrs. Merritt 
has done 1s neither contrary to the rules of law or 
equity. And though it would have been much 
clearer had theſe decrees been obtained in a more 
adverſary manner, yet as they are for juſt debts, 
they muſt be paid according to their priority. It 
has been ſaid at the bar, that the judgment cre- 
ditors have both law and equity, and the decree 
creditors equity only ; and therefore that the Court 
ought uot to take away the benefit of the law from 
the judgment creditors : but that has always been 
where equities were of the ſame nature; for, where 
one equity has been of a ſuperior nature, that ſu- 
perior equity has been preferred: as in the caſe of 
Taylor and Wheeler, Salk. 449. where the queſtion 
was, whether an aſſignee of a commiſſion of bank- 
ruptcy, or a mortgagee under a defective convey- 


ance, ſhould be preferred? And it was held that 


—_— 4 


(r) Vide Waring v. Dacuſen, 1 P. Will, 296. 


the 


accou 
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the mortgage ſhould, his equity being ſpecifically 
a lien upon the lands. So in the preſent caſe, at 
the time of Mr. Morrice's death, the equity of all 
t&2 creditors was equal; but when the decrees were 
obtained, they bound the aſſets in the hands of Mrs. 
Morrice, and being prior co the judgments, ought 
to be firſt ſatisfied. As the proceedings at law now 
ſtand, there being judgment de bomis proprits againſt 
the executrix, unleſs this Court injoins their pro- 
ceedings, they will be paid out of her pocket; 
therefore they muſt be injoined, as by the Maſter of 
the Rolls his decree : but as they are tied up at law, 


ea. to the teveral judgment creditors according to their 
vin priority, and ſo on in a courſe of adminiſtration, 


rin Upon the whole, the decree of the Maſter of the 
ie Folls was confirmed, (5) with an alteration only, by 
or &dufting for the daughters' maintenance after their 


uch Wl zttaining the age of twenty-one years, and the ad- 


ore Ml ditional direction on behalf of the judgment cre- 
8 8 222 n 


— — 
— . 


cree WM (+) This decree was afterwards, on the 28th of April 
out 737, upon an appeal to the Houſe of Lords, affirmed, 
| 4 Bro, Cha. Rep. 287. Lord Hardwicke afterwards, in 
[OM BY Smith v. Styles, 2 Ath, 385, recognizes and admits this caſe 
een Wl ts have fully eſtabliſhed the doctrine, vis. that a deeree of 
ere de Court of Chancery is gqual to a judgment at law, and 
ſu-baſequently that which is rt obtained will be firſt paid. 
| f ln what other caſes decrees of this Court bind, and gain a 
© 0! BY preference, vide Adarin v. Martin, 1 Jef. 214. Douglas 


tion i 7. Clay, 1 Bro. Cha. Rep. 1g3. (cited). Brooke v. Adams, 


nk- I Bro. Cha. Rep. 183. 


they muſt have a direction to the maſter to take an 
account of the effects which are firſt to be applied 
in diſcharge of the decree creditors, and the reſidue 
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Caſe 49. Partridge verſus Partridge. 
A. deviſes FF HE teſtator by his will deviſed 1000]. capita 
Tool. ca- South-Sea ſtock to his wife for life,, for her 


—_ 5-, ſole uſe and benefit, with power to diſpoſe of the 


Rock to . ſame to ſuch of her children as ſhe ſhould think fit. 


at the time At the time of making his will he was poſſeſſed of 


of making x 8ool. South-Sea ſtock : he afterwards: reduced ſuch 
his will be ſtock to 2001, but after that purchaſed as much as 


had 1800l. 
— made up the 200l. to be 16060l. and afterwards 


and after, died in July 1733. In June next before his death 
by fale, re- the acts took place for changing three fourths of the 
ces . capital Souib-Sea ſtock into annuities. The quel- 
Aron te tions made upon this caſe were, firſt, whether the 
after in- teſtator ſelling 1000], part of kis, 18 00l. South-Ses 
creaſed to ſtock, after the making his will, ſhould not be con- 
1600]. and ſidered as an ademption of the legacy? If not, ſe- 


died. Be- condly, if the act for turning South-Sea ſtock into 


— annuities ſhould not be ſo conſidered? In the ar. 
his will gument of this caſe, the caſe of Aſbton and Aſoron(t) 
and his was cited, where the teſtator deviſed 60001. South- 


mag Sea ſtock to J. C. and at the time of his death and 
will was poſſeſſed of only 5 Fool. South Sea ſtock ; 


nch upon which a bill was brought againſt the executor 


changed to have it made up 6oool. But the Maſter of the 
three Neolls, and after him the Lord Chancellor, on appeal, 


_ 4 were of opinion the deficiency ſhould not be ſup- 


pital South. plied, upon this principle, that as general () lega- 
Sea ſtock . l 

into annuities the legacy is not taken away nor impaired by the ſale, not 
by the act of parliament. 


(*227) | 


i () Arte t152, 3 P. Will. 384. S. C. The teſtator ther: 
ntended to give only what he was poſſeſſed of, and it was of 
great weight in that reſolution, that a truſt was declared to 
ſell and diſpoſe of the ſtock, for it could not be ſuppoſed 
that the teſtator intended his executoi ſhould buy ſtock, and 
immediately ſell the ſame again, and buy land with the 
money. 

(% For the diſtinction between a /pecific and general le- 
gacy, vide Hinton v. Pinke, 1 P. ill. 540. and the caſes co 


tees 


lected. 
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tees have no lien on what is given to ſpecific lega- 
tees, ſo a ſpecific legatee ſhall have no lien on the 
general fund of the teſtator; but if any loſs hap- 


ns to what is ſpecifically given to him, he muſt 


bear the burden thereof himſelf. 


Lord Chancellor, All caſes of ademption of le- 
gacies ariſe from a ſuppoſed alteration of the (x) in- 
tention of the teſtator ; and if the ſelling out the 
ſtock is an evidence to preſume an alteration of ſuch 
intention, ſurely his buying in again is as ſtrong an 
evidence of his intention that the Jegatee ſhould 
have it again. It was not the particular ſtock he 
was poſſeſſed of that he gave ; but the deviſe was 
only deſcribing the nature of the thing he gave, of 
which he had ſufficient to anſwer ſuch legacy at the 
time of his death. If the teſtator after ſuch legacy 
ſells out part, and dies, ſuch ſale would afterwards 
be looked upon as an ademption pro tanto. If he 
deviſes ſo much particular ſtock, and at the time of 
ſuch deviſe has not any ſuch ſtock, it is a direction 
to the executor to procure ſo much for the legatee, 
It would be very hard in the caſe at bar, to conſider 
the ſelling as an ademption, becauſe he might ſell 
out for ſome particular purpoſe, and as ſoon as that 
purpoſe was anſwered he might buy in again. As 
to the ſecond point, after ſuch deviſe the legiſlature 
thought proper to make a law to change three 
fourths of the ſtock into annuities, and the Purth to 
remain as it ſtood before; ſo that the teſtator, 
when he died, was poſſeſſed of 1200]. annuities, 
and 400l. ſtock : and it would be extremely hard 
to ſay, that this alteration of the ſtock by parlia- 
ment (y) ſhonld work an ademption, when it can- 
not be preſumed the teſtator's intent was particularly 


1— 


„ * * * * * — 82 — 


lected by Mr, Cox in note (1). Purſe v. Snaplin, 1 Ath. 414, 
Attorney General y. Parkyn. Ambl, Rep, 566. Aſbburner v. 
Macguire, 2 Bro. Cha. Rep. 109. 

(x) +80. Hambling v. Lifter, Ambl. Rep. 402. 

00 80 Bronſdon v. Winter, Ambl. Rep. $7. 8. P. 
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aſked, or that he concurred or agreed to ſuch law 
in any other manner than what every other perſon is - 
ſuppoſed to do. (z) | 


If an obligee was to deviſe a legacy of 1000l. 
ſecured by bond from A. B. and he ſhould afterwards 
compel 4. B. by due courſe of law to pay it him, 
this would be an ademption of the legacy ; but it, 
was never thought, if 4. B. ſhould pay in the mo- 
ney voluntarily, (@) it would be an ademption, be- 


cauſe the obligee is bound to receive it. 
Caſe 50. 


_ | Stephens verſus Stephens. 
An exe- HERE were five cauſes which were heard 
c = together by the Jate Lord Chancellor King ; 


eftate of and upon the hearing he directed a caſe to be ſtated 

inheri- and referred to the Judges of the King's Bench for 

tance to a their opinion; and it now came back for the judg- 
ſon un- ment of the Court, upon the Judges' certificate 

be al upon reading of which, the preſent Lord Chancellor 

attain the Was pleaſed todecree according to it, and expreſſed 
e of 

— years, is good: and there is no danger of a perpetuity, 


mt. 2 . Aveo S©@OO cy» Vw OD at P „* A. 
8 Sh th. __— 


r 


(2) Reg. Lib. B. 1736. fol. 81. 

(a) The diſtinction between a voluntary and compul- 
ſory payment has in ome caſes been allowed : as in Croclat 
v. Crockat, 2 P. Will. 165. Rider v. Wager, ibid. 339. 
Orme v. Smith, 1 Eq. Caſ. Abr. 302. pl. 2. in the above 
caſe of Partridge v. Partridge, and before Lord Hardwicke 
in Lawſon v. Stitch 1 Att. 508. But in the Earl of Tho- 
mond v. the Earl of Suffolk, 1 P. Will. 467. Ford v. H. 
ming, 2 P. Will. 469. Aſhton v. Albton, 3 P. Will. 386. 
the diſtinction is not approved of. So in Drinlwater v. 
Falconer, 2 Veſ. 624. Hambling v. Liſter, Ambl. Rep. 401. 
a compulſory payment was conſidered not to be 7 10% ſul- 
ficient evidence of an intention .in the teſtator to adeem. 
Lord Camden again in the Attorney General v; Parkyn, 
Ambl. Rep. 566 held the diſtinction not to exiſt, and his 
opinion was afterwards adopted by Lord Thurlow in Aſbburner 
v. Macguire, 2 Bro. Rep. 109, 

| his 
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his ſatisfaction with it, as agreeing perfectly with 
his own ſentiments; and ſaid, he hoped it would 
be for the future a leading caſe in the determina- 
tions of all queſtions of this kind. () The caſe 
ſtated, and the opinion of the judges, were as follow : 


Sir William Stepbens being ſeiſed of the ſeveral 
meſſuages, lands and tenements herein after- men- 
tioned, made his will the 15th day of February 
1712 , whereby (inter alia) he made the ſeveral de- 
viſes in the words following: . Item, I give, deviſe 
« and bequeath unto my grandſon William Stephens 
« after the deceaſe of my ſaid wife dame Suſanna 
« Stephens, all thoſe my meſſuages, lands, tene- 
« ments and hereditaments, ſituate, lying, and 
« being in Deptford in the county of Kent, and by 
« deed ſettled by my ſaid wife on me, my heirs and 
« aſſigns, to hold the ſame to my ſaid grandſon Wil- 


« liam Stephens, his heirs and aſſigns for ever. Item, 


« I give, deviſe and bequeath to my ſaid grandſon 
« William Stephens all my freehold eſtates meſſu- 
« ages, lands, tenementes hereditaments and pre- 
« miſſes in the pariſh of St. Mary Magdalen, Ber- 
« mondſea, in the county of Surry, ſituate and being 
« in Rotberbitb Wall, Eaſt Lane, St. Mary Magda- 
« len, Court-yard, and elſewhere in the ſaid pariſh of 
« St, Mary Magdalen, Bermondſea; and alſo all 
© thoſe my freehold meflvages, lands, tenements, 


« hereditaments and premiſſes in the pariſh of Sr. 


« Olave in Southwark, and elſewhere in the county 
« of Surry; and alſo all my freehold meſſuages, 
e lands, tenements and hereditaments in the coun;y 
« of ex, to hold my faid freehold meſſuages, lands, 
« tenements, hereditaments and premiſſes to my 
« ſaid grandſon William Stephens, his heirs and aſ- 
« ſigns for ever: but in caſe my ſaid grandſon Wil- 
« liam Stephens ſhall happen to die and depart this 
life before he attains his age of twenty-one years, 
« then I give and bequeath to my grandſon Themas 
«* Stephens all and every my meſſuages, lands and 


2 Reg. Lib. B. 1736. fal. 120. 


« here- 
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e this life before he attains his age of twenty-one 
- &« years, then I give and bequeath all my ſaid free. 
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ct hereditaments before mentioned, as well thoſe in 
ee the pariſhes of 8&7. Mary Magdalen, Bermondſea, 
« and St. Olave in Southwark, as thoſe in the 
* counties of Eſex and Kent, to hold the ſame to 
« my ſaid grandſon Thomas Stephens, his heirs and 
« aſſigns for ever: but in caſe my ſaid grandſon 


ce Thomas Stephens ſhall happen to die and depart 


* 


« hold meſſuages, tenements, hereditaments and 
« premiſſes whatſoever before mentioned: to ſuch 
cc other ſon of the body of my daughter Mary Ste- 
« phens, by my ſon-in-law Thomas Stephens, as ſhall 
« happen to attain his age of twenty-one years, his 
cc heirs and aſſigns for ever; the elder of ſuch ſons 
ce to take place before the younger, one after an- 
ce other in order and courſe as they and every of 
te them ſhall be in ſeniority of age and priority of 
ce birth, and of the ſeveral and reſpective heirs 
© male of the ſeveral and reſpective body and bo- 
« dies of all and every ſuch ſon and ſons, and the 
cc heirs male of his and their body and bodies iſ- 
« ſuing; and for default of ſuch iſſue, then I give 
« and bequeath my aforeſaid freehold eſtates, meſ- 
© ſuages, lands, tenements and hereditaments to all 
« and every the daughter and daughters of my ſaid 
« ſon Thomas Stephens on the body of my ſaid 
« daughter to be begotten, and to the heirs of the 
«© body and bodies of all and every the ſaid daugh- 
ce ter and daughters, as tenant in common, and 
ce not as jointenants; and for want of ſuch iſſue, 
« then I give, deviſe and bequeath my aforeſaid 
ce freehold eſtates, meſſuages, lands, tenements and 
ce hereditaments to my brother Sir Richard Stephens, 
© to hold the ſaid freehold meſſuages, lands, tene- 
« ments and hereditaments to the ſaid Sir Richard 
« Stephens, his heirs and aſſigns for ever. Lien, 
cc allthereſt and reſidue of my eſtate, real and per- 
« ſonal, goods, chattels, rings, jewels, plate, mo- 
« ney and monies-worth whatſoever and wherelo- 


« eyer not hereby before bequeathed, I give 1 
: 2 | « be- 
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« bequeath the ſame to my ſaid ſon Thomae Stephens, 
« his heirs, executors, adminiſtrators and aſſigns 
« for ever.” And the ſaid teſtator, by his fad 
will, made his ſaid ſon-in-law Th Stephens 
ſole executor thereof. And afterwards (to wit) 
on or about the 1 5th day of March following died, 
leaving Dame Mary, the wife of Thomas Ste- 
s, his daughter and heir, and leaving two 
dſons, William and Thomas, living at the time 

of his death, and no grand-daughter. On the 
18th of May 1713, Suſan, the daughter of Tho- 
mas Stephens and Mary his wife, was born, and is 
ſtill living; the ſaid Thomas Stephens the grandſon 
died without iſſue, and under the age of twenty-one 
years, the 24th day of October 1714; and the ſaid 
William Stephens, the other grandſon, died the 14th 
day of September 1718, without iſſue, and under 
the age of twenty-one years: Mary Stephens, an- 
other daughter of the ſaid Thomas Stephens and 
Mary his wife, was born the 14th of March 1719, 
and died without iſſue and under age the 26th of 
OHober 1722; Sarah Stephens. another daughter of 
the ſaid Thomas Stephens, another daughter of 
the faid Thomas Stephens and Mary his wife, was 
born the 13th of November 1721, and is vet living; 
Mary Stephens, another daughter of the ſaid 
Tomas Stephens and Mary his wife, was born the 
1;th of February 1722, and died without iflue and 
under age the 26th of April 172.3 ; Thomas Stephens, 
one of the parties in this ſuit, ſon of the ſaid Sir 
Thomas Stephens and Mary his wife, was born the 
12th day of January 1727, and is ſtill living; Sir 
Richard Stephens, the ſaid teſtator's brother, men- 
tioned in his will, is ſtill living; the ſaid Thomas 
tephens claims title to the premiſſes as reſiduary de- 
viſee of the ſaid teſtator ; and the ſaid Dame Mary 
his wife lays claim thereto as heir at law to the ſaid 
William Stephens, the teſtator; and the ſaid other 
parties likewiſe claim title thereto under the ſaid 
teſtator's will; Suſan Stephens, the plaintiff in the 
original cauſe, ſince the hearing the ſaid cauſes (to 


wit } 
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wit) the 14th of April r- 34, died without iſſue and Wl © 
under age: and on the 6th of Auguſt following an Ml © 
order was obtained upon the petition of all the ſur- ale! 
viving parties, that the caſe ſhould be made agree- 00 
able to the fact, as it now ſtands ſince her death, firſt 
and that the judges of the Court of King's Bench Ml * * 
be then deſired to give their opinion on this queſ- | 
tion, what eſtate, right or intereſt, either in the ic 


preſent or in contingency any of the faid parties have don: 


in or to the lands in queſtion, or any part by u 
thereof ? 


The judges of the King's Bench certified their opi- 
nion as follows: we have heard counſel for all the 
ies, and maturely conſidered the caſe upon 
which the - queſtion is raiſed and referred to us; 
and the principal point appears to be, whether the 
deviſe made by the will in theſe words, viz. «© And 
te in caſe my ſaid grandſon Thomas Stephens ſhall die 
© before he attains his age of twenty-one years, then 
ce] give all my ſaid freehold eſtates, &c. to fuch 
ce other {ons of the body of my ſaid daughter Mary 
cc Stephens, by my ſon-in law Thomas Stephens, as 
ce ſhall happen to attain his age of tweuty-one years, 
ce his heirs and aſſigns for ever,” be good by way of 
executory deviſe? As to which we do not find any 
caſe wherein an executory deviſe of a freehold hath Went) 
been held good, which hath ſuſpended the veſting Sarah 
of the eſtate until a ſon unborn ſhould atrain his laid D 
age of twenty-one years, except the cafe of Taylor nen !! 
and Bydall, adjudged upon a ſpecial verdict in the I % * 
Court of Common Pleas, Hill. 29 & 30 Car. 2. d thi 
reported in 2 Mod. 289. The reſolution appeared and Sa 


in every view of it to be ſo conſiderable in the pre- out 1{Ty 
ſent caſe, that we cauſed the record to be ſearchec, Mary 
and find it to agree in the material parts thereof with s 
the printed report: and therefore, however unwiil- = b 
ing we may be to extend executory deviſes beyond il r Ric 
the rules generally laid down by our predeceſſors; 15 3 


vet upon the authority of that judgment, and 
a * 


T8 * 
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conformity to ſeveral late determinations in caſes of 
terms for yeals, and conſidering that the power of 
alienation will not be reſtrained longer than the law 
would reſtrain it, viz. during the infancy of the 
frſt taker, which cannot reaſonably be ſaĩd to extend 
to a perpetuity ; and that this conſtruction will 
make the teſtator's whole diſpoſition take effect, 
vhich otherwiſe would be defeated, we are of opi- 
nion; that the deviſe before mendioned may be good 
by way of executory deviſe. 


The conſequence whereof is, that all the ſubſe- 
vent limitations will be god the eſtate will veſt 
in Thomas, the fon now living, when he ſhall attain 
the age of twenty-one years in tail male, according 
v the clauſe directing the order of fucceſſion be- 
tween the ſons to be born; if Thomas tlie fon, now 
living, ſhould happen to die before his age of 
twenty-one years, and the teſtator's daughter Dame 
Mary Stephens ſhould have any other ſou by Sir Tho- 
mas Stephens, then the eſtate will go over to him 
when he ſhall attain his age of tw enty-one years, in 
ike manner as it would have veſted in Thomas ; if 
Thomas the ſon ſhonld die before the age of twenty- 
one years, and Dame Mary ſhould have no other ſon 
by Sir Thomas Stephens who thould attain his age of 
twenty-one years, then his eſtate will go over to 
harub the daughter, and all other daughters of the 
ſaid Dame Mary by Sir Thomas, as tenants in com- 
mon in tail, with remainder over to Richard Se- 
pbens the teſtator's brother in fee: but in caſe The- 
mas the fon ſhould die before the age of rwenty-one, 
and Sarab the daughter ſhould then be dead with- 
out iſſue, and there ſhould be no other ſon of Dame 
Mary who ſhould attain the age of twenty-one 
years, or any other daughter hereinafter vorn of 
their bodies, then the eitatc wii! go over to the {aid 
dir Richard Stephens, by virtue of the laſt remainder 
to him in fee. As to the profits ofthe eſtate received 
lnce the death of William the grandion, or to be 
received 
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1 Sævage verſus Tayler. 
IL L T A M Taylor mad 
IW TAM Taylor made his will, bearing date, 


{hey Caſe 51, 
ay 25, 1727, an e 
and their deirs al and thereby deviſed to truſte There 
Cherrinot . 2 his meſſuages la LY 15 may be 
*erringion, in com Gl, 4 nds, Se. in y be a 
tis wife for lif; « Glotcefter, to the uſe of Viar degree of 
dred | ©, T emainder to truſtees fi ki | unfairneſs 
ber to raiſe 4ool. for her as ſh 4 2 hun; in obtain- 
Bas * — _ thereof to her executors _ ap- cles forthe 
Tins: co the teſtator's neph 'S, TEMAIN= purchaſ; 
remainder to illi phew John Taylor P e 
brother Hun to William Taylor, ſon of the t 0 1 
ble nao pt. in fee, and makes Mary re 0 — _ 
Ucil 7 og and 7 eſiduary legatee; and b 8 — — 
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1729, the teſtator died; and about November 1732 
Mary the teſtator's widow died, having made he 
will, and the plaintiff Savage ſole executor and re. 
 fiduary legatee. John the nephew, the firſt deviſe 
of the teſtator, died ſoon aiter the teſtator's wife 
leaving one ſon named Fohu Taylor. The plaintif 
Savage brought his bill in the life-time of Mary, but 
not long before her death, againſt her, and againſt 
- John Taylor the teſtator's eldeſt brother and heir a 
law; againſt John the nephew, and William the 
nephew an infant, the two deviſees in the will; anc 
alſo againſt the truſtees, and the deviſees in the co 
dicil; for a ſpecific performance of the articles, anc 
to have conveyances accordingly. yobn Taylor i 
heir at law died in 1735, having put in his anſwer 
and leaving John his grandſon and heir at law. 
ſecond bill was brought by William Taylor the in 
fant deviſee, intitled in fee under the will, to eſta 
bliſh the will, and to be relieved againſt the ar 
ticles. (4) And a third bill was brought by J 
Tay 


— 


(d) It being charged in his bill, that the defendant 6 
vage was a purchaſer of the eſtates compriſed in the art 
cles, with notice of the ſettlement in 1683, Savage admitte 
by his anſwer (though before or at the time of the exec 
tion of the articles he had not adual notice of the fett 
ment) that he had heard it talked, that part of Wilkam Tz 
lor's eſtate had been ſettled on the plaintiff's grandfathe 
marriage; but that it was alſo reported, that the ſaid fett 
eſtate was fairly fold to the ſaid William Taylor for a valuat 
conſideration 3 and further admitted, that after the exec 
tion of the ſaid articles ſeverat deeds relating to the 
Eſtates were delivered to him, among which were 1 
tures of leaſe and releaſe, dated the 16th and 17th dz 
May, 1683, purporting to be a ſettlement made up 
marriage of Jobn Taylor the younger (the plaintiff's 
father,) and made between Fohn Taylor the elder, and 
Taylor the younger his ſon and heir, of the firſt part 
nah Whiting, of the ſecond part; and Fohn Mbit 
Thomas Taylor, of the third part; in conſideration 
marriage agreed to be had between the ſaid Fohn T 
voulr 
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Taylor an infant, grandſon and heir at law of 
Jobn, againſt Savage, to diſcover a ſettlement made 
1683, and to have the ſame delivered up to him, 
under which he claimed a moiety of the eſtate com- 
priſed in the articles of purchaſe ; and againſt Wil- 
liam Taylor the infant, diſputing the will, claiming 
the other moiety as heir at law. John Taylor, great 


6 


ounger, and Hannah Wh:ting, and of pool. portion paid to the 

fad Fohn Taylor the younger, the ſaid Fohn Taylor the elder and 
John Taylor the younger, did grant, c. all their eſtate in Cher- 
rington to the ſaid Fohn Whiting and Thomas Taylor, their heirs 
and aſſigns, to the uſe of the {aid bn Taylor the younger for 99 
years, without impeachment of waſte, remainder to Fohn Whi- 
ting and Thomas Taylor, and their heirs, for the life of the ſaid 
John Taylor the younger, to ſupport contingent remainders, 
remainder to Hannah Whiting for life for her jointure, re- 
mainder to the heirs of the ſaid John Taylor the younger, 
with divers remainders over, remainder to the right heirs 
of the ſaid Jobn Taylor for ever. That by leaſe and releaſe, 
bearing date reſpectively, the 27th and 28th days of March, 
162, and made between the ſaid John Taylor and his wife (the 
plantiff's grandfather and grandmother) of the one part, 
aud Illiam Taylar of the other part, the ſaid John Taylc” 
ind his wife, in conſideration of 1000l. did grant, releaſc , 
and confirm all or moſt of the premiſſes compriſed in the 
faid ſertlement, to the ule of the ſaid Miliam Taylor, his 
keirs and aſſigns for ever, in which was a covenant for quiet 
enjoyment and further aſſurance : and by indenture, bearing 
date the 29th of March, 1694, and made between the ſaid 
John Taylor the younger and his wife, of the one part, and 
the ſaid Fohn Taylor the elder and the ſaid William Taylor, 
another of the ſons of the ſaid John Taylor the elder, of the 
other part, in conſideration of 1000l. paid by the ſaid John 
Taylor the eider and William Taylor to the ſaid Jahn Taylor the 
younger, the ſaid John Taylor the younger, and his wife cove 
nanted to levy a fine before the then next Zafter Term, 
which was levied accordingly of the ſaid lands compriſed in 
the ſaid ſettlement, the uſe whereof was declared to be to 
the uſe of the ſaid John Taylor the elder and William Taylor, 
their heirs and aſſigns for ever; and the ſaid defendant ſub- 
mitted whether the ſaid plaintiff 's right and title to the ſaid 
premiſſes was not barred by the ſaid fine. Neg. Lib. B. 
1736. ful. 209: | 


grand- 
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grandfather of the infant Joby, had iſſue four ſots, 
Jobn, William, Thomas, and 
grandfather had ifſue John, who married and died 
in the life-time of his father, leaving John the great 
grandſon, the plaintiff in the third bill · May 1 175 


1688, John Taylor the great grandfather, and Joby 
his ſon, in conſideration of a marriage to be had 


between John the ſon and Hannab Whiting, con- 
veyed the eſtate in queſtion to truſtees, to the uſe 


of Jobr the ſon for ninety-nine years, if he ſhould 


{ long live, remainder to truſtees to preſerye con- 
tingent remainders during his life, remainder to Han- 
nah his wife for her jointure, remainder to the heirs 
of his body in fpecial tail, remainder to the heirs 
of his body in tail general, remainder to the right 
heirs of Jobn the great grandfather. March 29, 
1694, Jahn the grandfather and. Hannah his wife; in 
conſideration of roool. paid by John the great 
grandfather and the teſtator Villiam, covenant to 
levy a fine ſur conuſance de droit come ceo, c. to 
them with warranty. Eafter Term 6 & 7 of Will. and 
Mary, a fine was leyied between John Taylor, ſen. and 
William the teſtator, complainants, arid John Tay- 
lor and Hannah his wife, deforceants. Eaſter Term, 
9 Geo. 1. William Taylor, the teſtator, levied a fine, 
but no deed leading the uſes thereof appeared. 


Lord Chancellor ſtated the three bills, and the de- 
ſign of them, and added to this effect: the firſt 
queſtion is with regard to the articles under which 
the plaintiff claims, whether he is intitled to have 
the benefit of them ? which depends on two con- 
ſiderations; 1, whether the articles are ſuch as a 


court of equity will ſet aſide? and if the court 


will not, whether the plaintiff ſhall have its aſſiſ- 
tance by decreeing a ſpecific performance of them? 


It is certain this court, in caſes of articles, has a 


diſcretionary power to carry them into execution or 
not; and if it appears they are unfairly obtained, 


though not to ſuch a degree as to ſet them aſide, 


yet this Court. Will not order a performance, 4 
| W 


Humphry. Tobn the | 
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will leave the plaintiff to his remedy at law. And 
upon the whole matter, I am clearly of opinion 
this Court ought not in this caſe to aid the plaintiff : 
but if upon the proſpect of having the articles per- 
formed the plaintiff has improved the eſtate, it is 
reaſonable he ſhould have an allowance for laſting 
improvements; provided he is content to deliver 
up the articles, and to account for the profits; 
otherwiſe, if he goes on at law, he muft not ex- 


pect it. ( 237) 


The next queſtion is, as to the title upon the ſet- This 
tlement in 1683. whereby the remainder under 3 
which John claims is barred in point of law by the gainſt a 
fit ne; the ufes of which are declared by the collateral 
deed of March 29, 1694. And in that fine there warranty 
was a warranty, which was contended to be colla- ** 
teral, and to bar the right of John by deſcending — 

him. And undoubtedly the warranty 1s col- ae, cap.16, 
lateral to the title of Jobn, who claims by purchaſe, | 
and not from the perſon who made the warranty ; 
and as this was before the Stat. 4 & 5 Q: Anne, (e) 
cap. 16. (how hard and unreaſonable ſoever it may 
be) there is no room for a court of equity, which 
cannot altar the law, to interpoſe. But to this two 
anſwers have been given, either of which ſeems ſuf- 
ficient; (1ft.) that this warranty deſcended on an 
infant, and therefore is no bar to him: ¶ 2d, ) that 
ſuppoſing it to work a wrong, and to diſplace and 
diveſt the eſtates, then it is a warranty commencing 
by diſſeiſin, and ſo commencing by a tortious act, 
the law did not allow ſuch effect as if it was not at- 
tended with that circumſtance ; for, collateral war- 
ranties are grounded on this preſumption, that no 
one would bind the eſtate of his heir without leav- 


ing him a ſatisfaction, but when he who makes the 


(e) By which flat. all collateral warranties by any an» 
ceſtor who has no eſtate of inheritance in poſſeſſion are rene 
ded void againſt his heir. 

warranty 
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, warranty does a tortious act, it ſeems that preſump. 


tion ceaſes. Then the next queſtion to be conſi- 
dered is, whether the fine and non- claim, by the 
Stat. 4 H. 7. cap, 34. has barred this contingent 
remainder ? If it is conſidered as a fine levied by 
tenant for ninety-nine years, determinable on his 
death, it is not a bar; but an averment may be 
taken, that partes finis nil habuerunt ; and it is a for- 
feiture of his eſtate, if the parties over will take ad- 
vantage of it; otherwiſe it 1s a nullity, and will not 
take away the entry of the truſtees when their right 
takes place. It is faid this caſe differs from the 
common caſe of a fine levied by tenant for years; 
for, lere the wife joined in the fine, who had an 
eſtate for life; and if that had been a freehold, pro- 
perly fo called, then it might have a greater effect 
than a fine levied by tenapt for years: but in this 
caſe that freehold lies behind the limitation to truſ- 
tees to preſerve contingent remainders ; and thea it 
is hard to ſay the fine ſhall operate as to diſplace 


. the precedent eſtate for life limited to the truſtees, 


But ſuppoſing this fine did diſplace the eſtates, and 
ſhould be conſidered in the ſame way as a fine levied 
by tenant for life in poſſeſſion ; the conſequence 
would be, that the truͤſtees might enter immediate 
ly or within five years after the determination of the 
eſtate for life. But then it is ſaid, that though 
a right of entry in the truſtees is ſufficient to pre- 
ſerve contingent remainders, yet the right of entry 
which the truſtees had, is quite gone in this caſe by 
the death of John, who was tenant for ninety nine 
years if he ſhould live ſo long; becauſe his eſtate, 
and the eſtate of the truſtees determined eodem in- 
tante but that is not ſo certain; for, the eſtate of 
the truſtees might ſubſiſt after the eſtate of John de- 
termined, if he out-lived the ninety-nine years; 
which the law ſuppoſes may happen ; for then the 
truſtees might enter, becauſe their eſtate is for his 


life: fo they had a poſſibility to enter after the eſtate 


of John was determined, and during his life. And 
though that did not take place, yet their right was 
not 
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p- not clearly gone and extinguiſhed ; and therefore it 
li- Wl may be conſidered, whether that poſſibility of en- 
he Wl vy within five years after the determination of nine- 
nt y- nine years is not ſufficient to ſupport the con- 
by WW angent remainder ? I ſhould think courts of law 
us WM hould go a great way to ſupport ſuch remainders, 
be WM which could not be deſtroyed without this practice, 
r. had almoſt ſaid i iniquity; but this is properly a 
d- egal queſtion, and not determinable here. And 
ot Ie ſame things may be ſaid with regard to the 
zht other fine levied afterwards; and farther alſo, that 
he Wit is not certain that it includes theſe lands now in 
'S; Wiqueſtion, Thus far is clear, that the plaintiff in the 
an third bill has a right to have the deed of 1683. and 
eat quantum valere poteſt: there is another point 
ect Noe conſiderable in this caſe, upon a ſuppoſition 
his dat the contingent remainder is barred in point of 
ul- Hun. If there is tenant for life, remainder over to 
nome other perſon, ſo as to be in contingency, if 
ce Ide tenant for life makes a feoffment, or levies a 
ine without truſtees to preſerve the contingent re- 
mainders, in point of law they are barred : but it is 
: moſt barbarous thing to rob perſons unborn of 
weir inheritance, and to give it to one who has no 
colour of title; yet hard and unjuſt as it is, I do 
wt remember this Court has ever interfered ſo far 
s to direct a conveyance to him in remainder. ( 
nthe caſe of Manſell and Manſell there were truſtees 


o preſerve contingent remainders, who were drawn 


atter as a breach of truſt, and followed the lands 
ithe hands of a purchaſer with notice. This is a 
ind of middle caſe ; for, here is no actual breach 


of We cruſt by any act done ; but if the contingent re- 
Je- Wunder is barred, it is by their neglect to perform 
183 A truſt, and that in the ſingle inſtance for which 
the icy were appointed truſtees ; ; that 1s, to bring 
= Kiions, and make entries: and it may deſerve con- 
a 

nd MY — 


J) So Pye y. George, 1 P. Will. 129. 6 
| ſideration 


In to N them; and this court conſidered the 
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ſideration how far one who has notice ſhall avail 
— by this neglect of the truſtees; but I vil 
not enter into a caſe of this conſequence unneceſſa. 
rily, but will reſerve a liberty of conſidering it 
when it comes back to the Court for farther direc- 
tions after the trial. 


It was decreed, that upon Sevape's ſubmitting to 
give up the articles to be cancelled, his bill, ſo f 
as it prayed a performance of them, ſhould be dif 
miſled ; and that he ſhould account for the rent 
and profits of the eſtate by him received, and ſhoule 
be allowed for his laſting improvements. That a 
ejectment ſhould be brought to try the right of the 
whole eſtate, both of that in ſettlement and that o 
of ſettlement, and no term to be ſet up; and I 
this ejectment John to be leſſor of the plaintiff, and 
William defendant : that the deed of 1683. ſhoul 
be delivered up to John, and William to have a cop 
of it at his own charge; and that the other deed 
and writings ſhall be brought before the maſter 
and that William ſhould admit himſelf in poſſeſſion 
and that after trial the parties ſhould reſort back fc 
farther direction. 


5904 | 
his 
f a le 
dant 
ter ſe1 
viſng 
led as 
temai 
where 
any W. 
tereby 
the far 
tle ar 
my Exc 
hall di 
this m) 
meanin 
adminit 
and not 


the pl 


" them; 
ced to r 
ale to an 


DE 
= Term. S. Michaelis 


8 Geo. II. 


In CURIA CANCRLLARIX. 


Brown verſus Selwin, & contra. Caſe 52. 
1734- 
OHN Brown, on the 23d of June 1732. made , ic. 
his will, and thereby bequeathed to the plain- the reſi- 
f a legacy of 5001. and all his plate; to the de- due of his 
dant he gave all his leaſehold mefluages ; and * 
ter ſeveral other legacies and bequeſts, as well as gate 2 
viſng ſome freehold and copyhold lands, he de- before de- 
ed as follows: © and as for the reſt, reſidue and viſed, to 
remainder of my eſtate, whether real or perſonal, his two 
whereof I am ſeiſed or poſſeſſed, or which I am Pertr. 
A J tors, Cc. 
any ways intitled to, which I have not herein and ,, tenants 
hereby deviſed, given, &c. I give and bequeath in com- 
he ſame, and every part thereof, and all my right, moo, &c. 
itle and intereſt therein and thereto, unto ſuch _ of 
my executor or executors herein after named, as ;, 34,4 
hall duly take on him or them the execution of by bond to 
this my will, according to the true intent and the teſta- 
meaning thereof, his or their heirs, executors, tor. This 
{miniſtrators and aſſigns, as tenants in common, Bond- debt 
aminiſtrato guns, Jar 
and not as jointenants; and afterwards appoint- Ieaſed, but 


the plaintiff and defendant his executors, and ſhall be di- 

vided be- 
n them; and no parol evidence ſhall be admitted, that the teſtator 
iced to releaſe it to the obligor, and had given inſtructions for that 
ale to an attorney who drew his will, &c. | 


Joon 
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The attorney who was to draw the will ſays it! 


De Term. S. Mich. 1734. 


ſoon after died; and the plaintiff and defendary * 
proved the will. The defendant was at the time oi aſl 
the teſtator's death indebted to the teſtator in 30001M it t 
principal money, beſides intereſt, and for ſecurind cot 
thereof had given a bond to the teſtator, dated th tor 
' 20th of June 1732. in 6000]. penalty: the bill wg in t 
brought that the defendant might account with th tho! 
plaintiff for the teſtator's reſiduary eſtate, and pe deb 
him a maiety of the ſaid 3000 J. and intereſt ; an gift 

the croſs bill was to have the bond delivered toh 
cancelled. (g) | & 
aſſet 


It appeared by the anſwer of the defendant in ll bein 


original cauſe, and by the proofs in both cauſe tern 


that the teſtator deſigned to give this money to ti but 
defendant ; and gave one Viner, the attorney confif the 

cerned in drawing the will, inſtructions in writi will, 
accordingly ; but Yiner refuſed to make mention 


it in the will, inſiſting that the bond would be e due, 
tinguiſhed and releaſed of courſe by Mr. Selwin bed 
being appointed executor ; but the teſtator appeaſ] that 
ing diſſatisfied with Viner's opinion, a caſe was ſtaũ perſc 
for counſel's opinion, who confirmed what Vi teftai 
ſaid : in confidence of which the teſtator ſigned i will, 
publiſhed his will, with full perſuaſion that the boi fore 
would be extinguiſhed ; and this appeared cleaſ exect 
to be the intention of the teſtator. debts 
| and t 
Lord Chancellor. The queſtion is, whether 300 evide 
which was due to the teſtator from Mr. Selwin, Ih that 
paſs to Mr. Sekvin by his being made executor! ( 
whether it paſſed by the deviſe of the reſidue to 
two executors ? The written inſtructions for dra (b) 


ing the will directs the 3000 J. all to Mr. Sz 393 2 


the teſtator's intention it ſhould go ſo: but that I nme 80 
apprehending that making the obligor executor WE the exe 
an extinguiſhment of the debt, hindered it frombeſ of kin. 


— 3 Cha 


(3) Reg. Lib. A. 1733. fol. 220. 
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particularly mentioned. It was never doubted but 
debt due from an executor to a teſtator ſhall be 
aſſets in the executor's hands to pay debts; (+) for, 
if the teſtator had expreſsly given it away, even that 
could not have ſcreened it from debts: ſo the teſta- 
tor may give a legacy out of. a debt due to him, as 
in the caſe in Jelv. 160. Flud v. Rumſey, which au- 
thority is right; the implied gift, by making the 
debtor executor, may be controlled by an expreſs 
gift, or by a deviſe of all his debts. | 


It hath been queſtioned whether ſuch a debt be 


aſſets (i) to pay legacies in general; but that not 


being the preſent caſe, it is not neceſſary to be de- 
termined : I am at preſent inclined to think it may 
but ſhall not bind myſelf by giving my opimon till 
the caſe happens. If this be conſidered upon the 
will, without the parol evidence, it will appear 
clearly from the general words of deviſing the reſt- 
due, (i. e.) all his real and perſonal eſtate which he 
bed not thereby before given to the reſiduary-legatees:; 
that this debt, which at that time was part of the 
perſonal eſtate, falls within the deſcription: the 
teſtator was intitled to this debt when he made his 
will, and at the time of his death : he had not be- 
fore diſpoſed of it, nor had he appointed Mr. Seltuin 
executor. - A deviſe of the reſidue after payment of 
debts and legacies plainly comprehends this debt; 
and the only doubt is with regard to Mr. Viner's 
evidence, who wrote the will. I privately think 
that it was intended the 3000 l. ſhould go to Mr. 


1— — 


rn 


(% Plowd. 184. Wankford v. Wankford, 1 Salk. 299. 
303. 1 Roll. Abr. 921. 2 Black. Com. 511, 512. Carey v. 


Goodinge, 3 Bro. Cha. Rep. 119. in which the appointment 
of a debtor, executor, to whom a legacy was at the ſame 
time given, was determined to be no releaſe of the debt, and 
= executor held to be a truſtee as to the reſidue for the next 
ot kin, 

(i) Vide Phillips v. Phillige, 1 Chanc. Caf. 192. alſo 
3 Chan, Caf. 89. 


Selwin, 


De Term 8. Mich. 1734. 
Selin. Privately I think ſo; but I am nat at j 
berty, by private opinion, to make à conftrution 
againſt the plain words of a will. None of the 


caſes where paral evidence has been admitted have 
gone ſo far as the preſent caſe ; the fartheſt they go 


35 to rebut an equity- (i. or reſulting truſt; the pa- 
| | | rot 


ö . 1 5445 


Mills, 7 ” 4 


— 


D oxey v. Doxey, 2 Vern. 677. Litthbury „. 
Backley, ibid. (cited). Batchelor v. Searle, 2 Vern. 730. 
Petit v. Smith, 1 P. Vill. g. Lady Granville v. Dutcheſs 
of Bear, 1 P. Wall. 550. Heron v. Newton, 9. Mod. 11. 
Gale v. Croft, 8 Vin. Abr. 105. pl. 25. Rachfield v. Care. 
Ie, 2 P. Will. 158. Lady Qborae v. Hilliert, 2 Hig. Col. 
Ar. 410. Mallehar y. Malabar, get, 80. DBraſbridg 1 
Woodroffe, 2 Att. 68. Ulrich v. Lit eld, 2 f. 373 
Blnkhorne v. Feaſt, 2 Veſ..28. Lake v. e, t Will. 31 
Ambl. Rep. 126. S. C. Lowfield v. Stoncham, Str. 1261; 
Earl of Jnchiguin y. Obrien, 4 Burn's Hil: Lax, 123. 
Kelly v. Pawlct, 1 Bro. Cha. Rep. 476 (cited). But not- 
withſtanding, in ſome caſes extremely dark and doubtful, ſuch 
evidence has been received to aſſiſt the judgment of the 
Court, as in Fane v. Fane, 1 Vern. 30. odgefon v. Hodges 
fon, 2 Vern. 59g. Oldham v. Lichford, ibid. 506. Cuthbert 
v. Peacock, ibid. 594. Pendleton v. Grant, ibid. 517. Strode 
v. Ruſſell, ibid. 621. Harris v. Biſbep of Lincoln, 2 P. Wil 
136. Reoſewvell v. Bennet, 3 Al. 77. Goodinge v. Goodange, 
1 Veſ. 231. Hampſhire v. Peirce, 2 Ve. 216. Fonmereau 
v. Poyws, 1 Bro. Cha. Rep. 475. 80 Lord Hardwicke in 
2 Aub. 375, is reported to ſay “ He was of opinion that in 
* the cafe of Brown and Selwyn the parol evidence ought to 
„have been received, and that Lord Talhot rejected it with 
4 no fmall degree of reluctance, though the Houſe of Lords 
„ affirmed his decree, - deeming the admiſſion of the evidence 
« to be of the moſt miſchievous conſequence.” But Lord 
Hardwicke afterwards in Ulrich v. Litchfield, 2 Atk, 372. 
laid down the rule of courts both of law and equity in the 
admiſſion of parol evidence, in the caſe of wills to be only, 
TR. to aſcertain the perſon, where there are two of the fame 
name, or where there has been a miſtake in the chriftian 
or ſirname, and this upon abſolute neceſſity, to prevent the 
will from being rendered void, as in Cheyney's cafe, 5 Co. 
68. 2dly. To rebut a preſumption raiſed in favour of the 


| (0 As in D. 


next of kin againſt the legal title of the executor to the re- 
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ol evidence in thoſe caſes tended to ſupport the in- 
ention of the teſtator conſiſtent with the written 
will, and did not contradict the expreſs words of 
the will, as in the preſent caſe. It is better to ſuf- 
kr a particular miſchief than a general inconveni- 
ence, and fo reverſed the decree, and ordered Mr. 


Join to account with the plaintiff Brown: for the 


ll id 30001: but no coſts. 
This was upon an appeal from the Roll: 
This cauſe, the 26th of March; 1735. came 


before the Honſe of Lords upon an appeal, and the 


Id Chancellor's decree was affirmed: and the 


jor even the reſpondent's anſwer as to theſe (1) 
natters. 


I" 


ue of his teſtator's effects: though for this latter purpoſe 
ks Lordſhip afterwards in Blinkhborne v. Fegſt, 2 Veſ. 28. ex- 
reſſes ſome doubt of the propriety of admitting ſuch evi- 
tence. However the above caſe of Brown and Selwyn ſeems 
b have fully eſtabliſhed the rule, that no parol evidence, to 
upply, or contradict the words of à will, or to explain the 
mention of the teſtator, is admiſſible, where the words 
led are unambiguous and intelligible. So Stratton v. Payne, 
Bro. P. C. 257. Errington v. Broughton, 7 Bro. P. C. 
lbamberlayne v. Chamberlayne, 2 Freem. 52. Cole v. Ro- 
en, 1 Salk. 244. Maybank v. Brooks, 1 Bro. Cha. Rep. 
5, But if it is doubtful out of what fund a legacy given 
Y a teſtator is to ariſe, or where there is an ambiguity with 
the& to the ſubje# to which the words of the will (though 
dear in themſelves) are 10 be applied, it ſhould ſeem -parol 
dence is admiſſible to explain and remove the doubt. 
tumereau v. Poyntz, 1 Bro. Cha. Rep. 474. | 
(!) 43. Þ. C. 180. 


brds would not allow the parol evidence to be read, 
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debt 
zles tt 
diliger 


Caſe 53. De Gols verſus Ward. © 
Whether HE. defendant Ward became indebted to the 


2 plaintiff in 1730. and afterwards committed Enden 
bankrupt- og utt ore 
cy may be an act of bankruptcy; upon which the plaintiff, - 
N by being the petitioning creditor, took out a commil. oy wi 
ength of ſion of bankruptcy againſt the defendant ; and in Pein 
time? and, ,.. ; . W dificul! 
order to over- reach and make void as many of his 
whether * | cannot 
creditors COnveyances and ſettlements, &c. as poſſible, the 4 
after an Creditors on a bill filed endeavoured to prove hima — " 
act of bankrupt as far backward as they could; and did Ech r 
bankrupt- actually prove, to the ſatisfaction of the Court, that ent 
cy ſhall was a by 


come in be committed an act of bankruptcy in the year 1726 

under the Then it became a queſtion, whether the commiſſio 

commiſſi- of bankruptcy, and all that was done under it, was 

on, or on- not wrong, in regard that the debt of the petition 

ly have; a 1 

. creditor, on which it was grounded, was con 
tracted ſubſequent in time to the firſt act of banł 


regard t 
Then 


vould ne 
doubtful] 


medy ao ˖ n L he ſaid, 
gainſt the ruptcy ? After this matter had been argued and . 
perſon of time taken to conſider of it. a Nt 
the bank- ML 5 could be 
rupt? on Tard Chancellor declared, it was clear that u 
whoſe pe- ancellor declared, it was clear that nd The! 
tition a body but a creditor could take out a commiſſion 1e 
commiſſi- bankruptcy againſt another; for, that the acts c _ 
oo ſhall parliament were all made for the relief of creditor I , 
ue? and likewiſe that ſuch commiſſion muſt iſſue on th = 1 5 
petition of ſome creditor who could be relieve . 5 A 
U . 


under it. Now if the debt is ſubſequent to the ad 
of bankruptcy, the creditor cannot come in unde 


the commiſſion againſt the effects of the bankrup 


though the perſon of the bankrupt himſelf vill 40 — L. 
liable. The general rule is not to determine i Burr. 
time of the bankruptcy, but only that the perk ces 1 
was a bankrupt antecedent to the commiſſion; fol," to bay 
then all the creditors before that time will have e Ki. 
(244) right to come in: but when that matter is minute (4) Lord 
entered into, it muſt be diſtinguiſhed which creq; the judge 
tors are precedent, and which are ſubſequent to 4d fatute 
act of bankruptcy. If the deſendant became a ban 33 
ropt in 1726. then the petitioning creditor is Out ir 14. ;; 
the caſe ; but if not till 1730. when the plaintifs zood a 
e contra 


2 ac 
| 6 Cited, 


o | | | 
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debt was ſubſiſting, then all is right. What puz- 
zles the caſe is, that the aſſignees have been over 
diligent, and 1n order to reſcind as many of the de- 
ſendant's acts as they could, have endeavoured to 
prove him a bankrupt as far backwards as poſſible; 
by which they have cut up their own foundatlon by 
proving an act of bankruptcy in 1726. Then the 
lficulty is, whether the act of bankruptcy in 17 26; 
cannot be conſidered as purged, (m) being near ten 
years fince, and no commiſſion taken out upon it? 


am moſt inclined to direct an action of trover, in 


which the jury will conſider whether the defendant 
ras a bankrupt in 1726. or not; and if they pay no 
regard to it, I am ſure I will not. | 


Then Mr. Fazakerley objected, that the Court 
ould never direct a trial at law, unleſs it appeared 
doubtful whether he was a bankrupt in 1726. which 


he ſaid, was not the preſent caſe. And, he faid; 


Itwas never determined that an act of bankruptcy 
could be waived or purged. 


The Lord Chancellor diſmiſſed the plaintiffs bill 
rithout prejudice. 

Wie; this decree was reſerved in the Houſe of 
Lirds, by the opinion of all the judges, () February 
7, 17.37: 


— + a ., * : 2 — * =. 2 £ 


(n) It ſhould ſeem that an act of bankruptcy, if once 
lanly committed, can never be purged. Worſley v. Demat- 
„ Bnrr. 484. But if the act was doubtful, then cir- 
inſtances may explain the intent of the firſt ;act, and ſhew 
not to have been done with a view to defraud creditors: 


br parte Hall,. 1 Al. 201, et vide Cooles Bank. Laws 129. 
(n) Lord Chief Juſtice Lee, who delivered the opinions 


e old ſlatuter relating to bankrupts were in force, they had 
mhdered it upon the foot of thoſe old flatutes, and that they 
ne all of opinion that the petitioning creditor being a cre- 
br at the time the commiſſion iſſued, the commiſhon therefore 
s good and valid in law. 4 Bro. P. C. 327. S. C. Sid 
Kite contra Cooke's Bank, Laws 24, 25. and the caſes 


tre Cited, 
11 


the judges, ſaying, that as the commiſſion iſſued when 
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Jane Sabbarton, an infant, by Thomas Parr, Egg; 


her next friend, 16 
4 verſus | 4 þ 
Benjamin Sabbarton, Dulcibella Sabbarton, Widow « f 


Robert Kidwell, William Sabbarton, an Infant, by 
| the ſaid Robert Kidwell, his Guardian. Joel Pocack, ar 
Caſe 54. Giles Pocock, Sarah Pococt, and Thomas Diggles * 
J. S. by and Sarah bis Wife. (o) 2 8 
will, recit | | 
pa. ws : OSE PN Sabbarton, late of London, merchant, 4 10 
made his will, dated April 20, 1710. and fo « ſt⸗ 


is propof - 


ed be- much thereof as regards the preſent queſtion is in 2 6g 
tween his . : cc P 
niece A. and his couſin B. deviſes to truſtees divers freehold houſes, Oc. 1 n 
and the rerts due, or · to become due, and money in the orphans? fund, and ho 
the produce of the ſame, and Bank ſtock, and money due thereon, in truſt ©he 
to pay the rents and profits to A. if living at his deceaſe, during life, « By 
or to ſuch perſon as ſhe by writing ſhould appoint, with or without the ec or 


conſent of any huſband ; but if ſhe ſhould marry B. then, after the deceaſe of 1 
A. in truſt for B. during life, and after his deceaſe in truſt for the firſt cha 


and other ſons ſucceſſively of A. and B. and their heirs male ; and for want « eit! 
of ſuch iſſue in truſt for the daughters of J. and B. equally to be divided « be. 
between them, and for want of iſſue of that marriage, in truſt for the iſſue « tim 
of the ſurvivor of them; and if neither of them leave iſſue, in truſt for C. «. di 


for life, with remainder for ſuch child and children, as his brother D. 
ſhould leave living at his deceaſe, or that D.'s wife ſhould be enfient of, . orp| 
_ that ſhould attain the age of twenty-one, and to the heirs, executors, Cc. « inte; 
of ſuch child, c. as they ſhould reſpectively attain the age of twenty-one ©« that 
years; and if none attain that age, to his own right heirs : but if A. ſhoold « off 
not marry B. then in truſt. after her deceaſe for C. for life, remainder for " 
the child and children of D. ut ſupra, and if none attain the age of twenty- 
one, to his own right heirs; and deviſed the reſidue of his eſtate, real and 
perſonal to A. and C. equally to be devided between them, their heirs, exe- 
cutors c. and made others executors, and died. A. and B. intermarried; J. 
died without iſſue; C. married, and died without iſſue; A. died without iſſue, 
having made her will, and appointed an executor ; D. died before A. lear- 
ing iflue two ſons, Z. and F. above twenty-one years of age; B. died 
(before A.) inteſtate, leaving G. a daughter an infant, now living ; F. is 
alſo living ; the orphan's fund and Bank ſtock were not transferred but 
remain as at the teſtator's death: the bequeſts of theſe (conſidered as 5 
bequeſt of a term for years in lands) to the child and children of D. ut ſupra, 
is held to be good as this cafe has happened. | 


o) Ante 55, 8. C. 
the 


the 
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the words following (that is to ſay) © And whereas 
te a marriage is propoſed to be had and ſolemniſed 
« by and between the ſaid Catherine Corr and Ben- 
« jamin Sabbarton, jun. eldeſt fon of my couſin Ben- 
« jamin Sabbarton, ſen. of the city of Norwich, 
« weaver. Now I do hereby deviſe and bequeath 
« unto the faid Thomas Botterell and John Young; 
« and the ſurvivor of them, and the heirs, exe- 
e cutors and adminiſtrators of ſuch ſurvivor, all that 
© my freehold houſe, out-houſes, barn, coal-houſe, 
« ſtable, gardens and orchards at Enfield in the 
te county of Middleſex, which I lately purchaſed of 
% Patience Aſhfield; and alſo all and every my free- 
« hold houſes, meſſuages, lands, tenements and 
«© hereditaments ſituate in or near Queen-ftreet and 
« Bow-lane, London, or either of them, or any court 
* or courts adjacent thereunto, which I lately pur- 
* chaſed of John Kalendar and Edward Kalendar, or 
e either of them, together with ſuch rents as ſhall 
« be due and in arrear for the ſame premiſſes at the 


« time of my deceaſe, and after that ſhall become 


« due; and alſo the ſum of 287/. 15. 34. in the 
e orphans fund of the chamber of London, and the 
« intereſt, increaſe and produce of the ſame fund 
© that ſhall be due at the time of my deceaſe, and 
« after that becomes due and payable ; and alſo the 
«* ſum of 350l. capital ſtock in the corporation of 
e the Bank of England, and all monies due thereon 
« at the time ofmy deceaſe, or that ſhall thereafter 
* become due and payable for the ſame, to and for 
e the ſeveral uſes, truſts, intents and purpoſes 
© hereafter mentioned, limited and declared (that is 
© to ſay) in truſt that they the ſaid Thomas Botterell- 
© and John Young, and the ſurvivor of them, and 

© the heirs, executors and adminiſtrators of ſuch 

* ſurvivor ſhall pay, or cauſe to be paid, all and 
* ſingular the ſaid rents, iſſues, profits and produce 


of all the ſaid meſſuages, lands, co” and 
| « neres 


T4 
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te hereditaments at Enfield, and in or near Qucen- 
cc ftreet and Bot- lane, London, and orphans fund in 
« the chamber of Londen, and Bank ſtock, to the 
te ſaid Catherine Corr, if living at the time of my 
tc deceaſe, and not otherwiſe, quarterly, half-year. 
« ly or otherwiſe, as the ſame are and ſhall become 
« que, paid and payable, for and during the term 
ce of her natural life, or unto ſuch perſon or perſons 
« as ſhe ſhall by any writing under her hand direct 
te and appoint, with or without the conſent of any 
« huſband ſhe may have; and whether the hereby 
&« propoſed marriage, or any other marriage of her 
© to any other perſon, may or ſhall happen, or not- 


« withſtanding ſhe ſhall never marry : but in caſe 


c ſhe the ſaid Catherine Corr do or ſhall marry the 
ce ſaid Benjamin Sabbarton, jun. then that they the 
cc ſaid Thomas Botterell and John Young, and the ſur- 


2 
(247) cc yivor of them, and the heirs, executors and ad- 


cc miniſtrators of ſuch ſurvivor, ſhall, from and af- 
cc ter the deceaſe of the ſaid Catherine Corr, ſtand 
c ſeiſed, intereſted and poſſeſſed of the ſaid pre- 
« miſſes, in truſt for the ſaid Benjamin Sabbarton, 
« jun. for and during the term of his natur al life; 
« and from and after his deceaſe, then in truſt to 
« and for the firſt ſon law fully begotten of the ſaid 
« Catherine Corr and the ſaid Benjamin Sabbarton, 
&« jun. and the heirs male of ſuch firſt ſon, and fo 
© on ſucceſſively to the ſecond, third, fourth and 
te fifth, and all and every other ſon and ſons of the 
« ſaid Catherine Corr and Benjamin Sabbarion, jun. 
« as they ſhall ſtand in ſeniority of age and priority 
« of birth, and their heirs male reſpectively; and 
& for want of ſuch iſſue male, then in truſt to and 
tc for the uſe and behoof of the daughter and daugh- 
ce ters lawfully begotten of the ſaid Catherme Corr 
te and Benjamin Sabbarton, jun. equally to be di- 


c vided between them ſhare and ſhare alike ; and 


« for want and in default of any lawful iſſue of the 
| tc hereby 
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te hereby propoſed marriage between the ſaid Ca- 
« therime Corr and the ſaid Benjamin Sabbarton, jun. 
« then in truſt to and for all the iſſue male and fe- 
« male lawfully begotten of the body of the ſurvi- 
« vor of them, equally to be divided between them 
« ſhare and ſhare alike; and in caſe neither of them 
« ſhall leave any (p) lawful iſſue, then in truſt to 
« and for my ſaid ſiſter Sarah, for and during the 
« term of her natural life; and from and after her 


« deceaſe, in truſt to and for the only proper uſe 


« and behoof of all ſuch child and children law fully 
« begotten, as my ſaid brother John ſhall at the 
« time of his death leave living, or that his wife 
« ſhall be then enſent or in child with, that ſhall 
« live and attain to the age of twenty-one years, 
« and to the heirs, executors, adminiſtrators and 
e aſſigns of ſuch child and children, equally to be 
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« divided between them ſhare and ſhare alike; as ' 


« they ſhall reſpeCtively attain the ſaid age of twen- 
« ty-one years ; and in caſe no ſuch child of my 
« ſaid brother Jobn ſhall hve to attain the ſaid 
« of twenty-one years, then I give, deviſe and be- 
« queath the ſaid houſe, out-houſes, barn, ſtable, 
« coal-houſe, gardens and orchard at Eyfeld, houſes, 
« lands, tenements and hereditaments in or near 
« Oueen-ſtreet and Bow lane, London, and orphans 
« fund in the chamber of London and Bank, to my 
« own right heirs for ever; but in caſe the ſaid Sa- 
ce therine Corr ſhall not marry the ſaid Benjamin Sab- 
« þarton, jun. then in truſt that they the ſaid be- 
« mas Botterelland John Young, and the ſurvivor of 
ce them, and the heirs, executors and adminiſtrators 


(% There ſeems to be no diverfity betwixt a deviſe of a 
term to one for life, and if he die without iſſue, remainder 
over, and a deviſe thereof to one for life, with ſuch re- 
mainder, if he die leaving no iſſue; ſor both theſe deviſes 
ſeem equally relative to the failure of iſſue at any time after 
the teſtator's death. 1 P. Will. 665. Sed vide e contra, 
1 Bro. Cha. Rep. 191. 


cc of 


age (248) 
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cc of ſuch ſurvivor, ſhall, from and immediately 
« after the deceaſe of his ſaid Catherine Corr, ſtand 
cc ſeiſed, intereſted and poſſeſſed of the ſaid laſt 


« mentioned premiſſes, in truſt to and for my ſaid 


« ſiſter Sarah, for and during the term of her natu- 


« ral life; and from and after her deceaſe, in truſt 


ce to and for the only proper uſe and behoof of all 
cc ſuch child and children lawfully begotten as my 
«- ſaid brother John ſhall at the time of his death 
leave: hving, or that his wife ſhall be then enftent 
cc t in child with, that ſhall hve and attain the 
© age of rwenty-one years, and to the heirs, cxe- 
c cutors; adminiſtrators and aſſigns of ſuch child 


« and children, equally to be divided between 


0 them, ſhare and ſhare. alike, as they ſhall re- 
« ſpectively attain the ſaid age of twenty-one years; 
* and in caſe no ſuch child of my ſaid brother ohn 


c ſhall live to attain the ſaid age of twenty-one 


(249) 


«years, then I give, deviſe and bequeath the ſaid 
«laſt mentioned premiſſes to my.own right heirs 


« for ever” And as tothe reſidue of the ſaid teſ- 
tator's eſtate, he by his ſaid will diſpoſed thereof in 


the words following, viz. © All the reſt, reſidue 


« and remainder of my ready money, plate, rings, 
Fe jewels, clocks, watches, notes, bills, bonds, 
« mortgages, houſehold goods, and all other my 
<« eſtate and eſtates, as well real as perſonal, where: 
ce ſoever and whatſoever, either in poſleſſion, rever- 
« fion or expectancy, after my debts and funeral 
ce charges {hall be fully paid and ſatisfied, I give, 


« deviſe and bequeath unto my ſaid ſiſter Sarab and 


« the laid Catherine Corr, equally to be divided be- 
« tween them, to hold unto them my ſaid ſiſter 
« $:-4h and the ſaid Catherine Corr, their heirs, 
« executors, adminiſtrators and aſſigns for ever; 
« and I do hereby make, conſtitute and appoint my 


ud ſiſter Sarah and the ſaid Catherine Corr my 


e ar TY” - J WO 
* joint reſiduary legatees. ( q) 


— 
8 88 . 4. 2 


D 


) Reg. Lib. B. 1734, fol. 45. 
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The ſaid teſtator appointed George Vergoe and 
Thomas Pilkington executors of his ſaid will, and 
died ſometime in the month of January 17 10, with- 
out revoking or altering the ſame; and the ſaid 
executors proved the faid will, and the truſt is now 
veſted in the defendant Diggles and his wife. The 
marriage propoſed between Benjamin Sabbarton the 
younger and Catherine Corr took effect after the 
death of the ſaid teſtator ; and Sarah, the teſtator's 
ſiſter, about the 28th of March, 1713. intermarried 
with the defendant Robert Kidwell, and died without 
iſſue the gth of Auguſt, 1721. and he is her admi- 
niſtrator. The ſaid Benjamin Sabbarton the younger 
died the ad of December; 17 18. without ever having 
had any iſſue, and the ſaid Catherine his wife ſur- 
vived him, and died on the 7th of September. 1733. 
without having ever had any iſſue, having made her 
will, and thereof appointed the ſaid ideell execu- 
tor in truſt, who proved the ſame. Jobn Sabbarton, 
the ſaid teſtator Joſeph Sabbarton's brother, died 
about the 19th of November, 1729. leaving iflue 
two ſons, namely Joſeph Sabbarton and Benjamin Sab- 
barton, then both of the age of twenty-one years 
and upwards. Foſeph Sabbarton, the eldeſt fon of 
the ſaid Fobn Sabbarton, the ſaid teſtator's ſaid bro- 
ther, died in January, 17 29. inteſtate, leaving iſſue 
only one child, Jane an infant, now living; and the 
ſaid Benjamin, the other ſon of the ſaid John Sabbar- 
ton, is alſo living; and neither the ſaid ſum of 
287/. 1s. 3d. in the orphans' fund, or the ſaid 
350l. Bank ſtock have been ever transferred; but 
the ſame remain in the ſame condition as they did 


at the time of the making of the faid will by the 


laid teſtator. 


Upon the hearing of two cauſes before the late 
Lord Chancellor upon the ſaid 15th of November, 
1736. one between the ſaid Jane Sabbarton the in- 
fant, by her next friend, plaintiff, and the faid 
Benjamin Sabbarton (her uncle) Robert Kidwell, and 
Thomas Diggles and his wife, and others defeudants : 


(259) 
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and the other between the ſaid Robert Kidwell, plain. 
tiff, and the ſaid Thomas Diggles and his wife, Jane 


Sabbarton, Benjamin Sabbarton and others, defend- 
ants ;.1t was ordered (amongſt other things) that a 
caſe be made for. the opinion of his Majeſty's 
Court of King's Bench, on the following queſtion: 


If a term for years in lands had been bequeathed 
in the ſame manner as the truſt of the orphans and 
Bank ſtock is limited by this will, whether the li- 
mitation to all ſuch child and children lawfully be- 
gotten as the reſtator's brother John ſhould at the 
time of his death leave living, or that his wife ſhould 
be then enſent or with child with, that ſhould live 
to attain the age of twenty-one years, and to the 

. heirs, executors, adminiſtrators and aſſigns of ſuch 
child or children equally to be divided between 
them ſhare and ſhare alike, as they ſhould reſpec- 
tively attain the age of twenty-one years, whether 
that would have been good in the caſe that hath 


happened? (7) 
bas FF, 0 


ä 0 
* 


(r) Whether the words © dying without iſſue in the 
caſe of a limitation of chattels real or perſonal are to be 
conſtrued to mean a general failure of iſſue, or ſuch « 
failure as is to happen within the compaſs of a life, has 
beee a queſtion of much diverfity of opinion in the books 
Donne v. Merrifield, ante 56+ (cited), Forth v. Chapman, 
1 P. Will. 663. Nicholls v. Hooper. ibid. 198. Hughes v. 
Sayer, ibid. 534. Nicholls v. Skynner, Prec. in Chanc. 528. 
Kelly v. Fowler, 6 Bro. P. C. 30g. Pinbury v. Elkin, 1 P. 
Will. 563. Prec. in Chanc. 483. S. C. Pleydell v. Pleydell, 
1 P. Will. 748. Target v. Gaunt, ibid. 432. Maddox v. 


Staines, 2 P. Will. 422. Stanley v. Leigh, 2 P. Will 686. 
Higgins v. Dowler, 1 P. Will. the above caſe of Sab- 
barton v. Sabbarton, Athinſon v. Hutchinſon, 3 P. Will. 258. 
Read v. Snell, 2 Att. 647. Exel v. Wallace, 2 Veh. 318. 
Sbefficld v. Lord Orrery, 2 Ath. 288. Chamberlain v. Jacob, 


Aubl. Rep. 72. Sheppard v. Leffrngham, ibid. 124. * 
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On hearing counſel on both ſides, and conſide- 
ration of this caſe, we are of opinion, that if a term 
for years in lands had been bequeathed in the ſame 
manner as the orphans and Bank ſtock is limited by 
this will, the limitation to all ſuch child and chil- 
dren lawfully begotten as the teſtator's brother Jobn 
ſhould at the time of his death leave living, or that 
his wife ſhould be then enfient with that ſhould live 
to attain the age of twenty-one years, and to the 
heirs, executors, adminiſtrators and aſſigns of ſuch 
child or children, equally to be diyided between 
them ſhare and ſhare alike, as they ſhould reſpec- 
tively attain- the age of twenty-one years, would 
have been good in the caſe that hath happened. 


M. Le, E. Probyn, 
F. Pa ge, W. Chapple, 


— —— — . _ _ — 


ly v. Blower, 3 Aik. 396. Knight v. Ellis, 2 Bro. Cha. 
Rep. 574- are caſes in which the Court held that the words, 
« if the firſt deviſee died without iſue, muſt be intended to 
mean withou tifſue {wing at his death.“ But according 10 
the deciſion of ſeveral modern cafes it ſhould ſeem as if the 


Court had adopted a different rule of conſtruction, viz. that + 


the words “ dying without iſſue, will prima facie be intended 
o mean an indefinite failure of iſſue, unleſs the contrary 
appears from other circumſtances. Richards v. Lady Aber- 
gavenny, 2 Vern. 324. Clare v. Clare, ante 21. Green v. 
Rodd, 2 Atk. 308. (cited). Milward v. Mikvard, ibid. 
(cited). Beauclerk v. Dormer, 2 Ait. 308. Saltern v. Sal. 
tern, ibid. 376. Earl of Stafford v. Buckley, 2 Veſ. 181. 
Bulterfield v. Butterfield, 1 Veſ. 133. 154. Attorney General 
5. Hird, 1 Bro. Cha. Rep. 170. Bigge v. Benſeiey, 1 Bro. 
Cha. Rep. 187. Earl of Chatham v. Tothill, 6 Bro. P. C. 
450. Glover v. Strot ha, 2 Bro. Cha. Rep. 33. Farne . 
Cont, Rem. 368. 
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Caſe 55. 
11 April, 
1728. 


A deviſe 
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It was ſaid, that in the caſe of Brown and Brown 


uncertainty of (c) the word relations ; and upon thi 


De Term. S. Mich. 1734. 

| | Hands v. 

| ; | | 69 (cited 

Thomas verſus Hole. jr 0. a 

| as ner, 2 Fer 

A . Bennet 

() NE Pole by his will gave 500 l. to the rela Melt ro tl 
tions of Elizabeth Hole to be divided equally bor rela 
between them. Elizabeth Hole had at the teſtator W=incd to 
death two brothers living, and ſeveral nephews and 
nieces by another brother. The cauſe: came on to 
be heard before my lord King, and two queſtion 
were made ; 1n the firſt place, who ſhould take by 
this deſcription of the relations of Elizabeth Hole 


my Lord Macclesfield had determined that the word 
relations ſhould be confined to ſuch relations as were 
within the ſtatute of diſtributions, becauſe of the 


authority my Lord King determined, that no rela 
tion ſhould take by this deſcription that could not 
take by the ſtatute of diſtributions. The next 
queſtion was, in what proportions ſuch relation; 
ſhould take, whether as they would have taken by 
the ſtatute, or in a different manner? And as tc 
this he determined, that as the teſtator had directed 
the 5001. to be divided equally among them, he 
could not direct an unequal diſtribution, and ac 
cordingly decreed them to take per capita, (t) 


{s) So Car v. Bedford, 2 Cha. Rep. 146. 2 Eg. Caf. Abr 
365, S. C. Roach v. Hammond, Prec. in Cbanc. 401. 1 Þ 
Will. 327. Ann. 


(t) The authority of this caſe has not only been recog 
nized by, but ſeems to have governed the deciſion of mat 
ſubſequent caſes, in which, words of the ſame, or of a ſimi 
lar import have been uſed, as in Adge v. Saliſbury, Am 
Rep. 70. Iſaac v. Defriez, ibid. 59s. Widmcre v. Mood 
rojſe, ibid. 636. Harding v. Glynn, 1 Ath. 469. Whithorn 
7. Harris, 2 Veſ. 527. Green v. Howard, 1 Bro, Cha. Ko 

, . 31 


In Curia Cancellariae, 


Hands v. Hands, Hil. 1782, at the Rolls, 3 Bro. Cha. 
bg (cited). Phillips v. Garth, 3 Bro. Cha. Rep. 64. 
wr v. Mowbray, 3 Bro. Cha, Rep. 234. Vide alſo Beale 
far, 2 Vern, 381. Brunſden v. Woobridge, Ambl. Rep. 
Bennet v. Honeywood, ibid. Jog. in which laſt caſe 
xqueſt to the teſtator's brother amongſt ſuch of his (teſta- 
x) poor relations as he ſhould think fit, was held not to 


onfined to the next of kin. : 
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| he plaint 
Caſe 56. Manſell verſus Manſell. (u) Mr. Lauf 
4 1732. t; and th; 
iy 5 ls cauſe came on upon an appeal to | froffmen 
E- | Lord Chancellor Xing from the decree oft jt not do 
| Maſter of the Rolls. c 
| By The defen 
f Truſtee: Edward Vaughan ſeiſed in fee in 1683. dev | fcoffmen 
2 to pre- lands to his ſiſter Dorothy, afterwards the plainti 
ſerve con- mother, for life, remainder to truſtees to preſe The Maj 
: _—_ contingent remainders, remainder to the uſe of lo much 
r-mam- firſt and other ſons in tail male, remainder tot 
ders for X [t 
children Uſe of his couſin Edward Manſell in fee, and charg}* f 
unborn, the eſtate with a debt of 12001. and dies. %%% that 
Par vos |  trultees a 
defeat them; this is a breach of truſt relievable in equity; and u ſt; that tl 
there is not a purchaſer for a valuable conſideration without notice, WM alienatior 
eſtates ſhall be conveyed to the former uſes. they ali 
E OS . . With 
The plaintiff's mother intermarried with Sir N. 2 ee; 
. . : 3 
ward Manſell, and in 168 5. they, with the! 6 


mainder man in fee, join in a feoffment, with 
covenant to levy a fine to truſtees to the uſe oft 
plaintiff's father in fee; and this is expreſt to be 


d Harcoui 


wr BAY 
ec it is ſtate 


(u) 2 P Will. 678. S. C. 
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intent that the fee ſimple might be veſted in 
for the raiſing of money for the payment of the 
is of Edward Vaughan the teſtator (whoſe inhe- 
ce it was) by demiſing, ſelling or mortgaging 
eſtate or any part thereof, and for other good 
es and conſiderations a fine is levied accord- 
at the grand ſeſſions in Carmarthenſhire, where 
lands lay. About a year after, the truſtees, to 
ſerve contingent remainders, reciting the will, 
ment and fine, convey the whole eſtate by leaſe 
releaſe to the plaintiff's father in fee, Dorothy 
o then with child, and then the plaintiff is born. 
rwards the father by will makes the Fn 
nt for life, Sc. and dies. 


he plaintiff brought his bill to have the benefit 
Mr. Yaughan's will, and inſiſted on the breach of 
t; and that the parties who claim under the fine 
ſeoffment, being parties to the breach of truſt 
zt not to take advantage of it. ; 


The Ast in his anſwer inſiſted on the fine 
| feoffment, 


The Maſter of the Rolls decreed for the plaintiff 
ſo much as was not aliened bona fide. 


t was argued for the plaintiff by Mr. Attorney 
ral, that the eſtate ought to be preſerved by 
trultees according to the intent of the deed of 
t; that their joining with the tenant for life in 
alienation was a high breach of truſt; and that 


| the remedy ſhould be againſt them; but where 
n notice, the parties claiming under the. truſt 


d Harcourt in Pye and George's (x) caſe, in Salł. 


(x) 1 P. Wi 128. S. C. alſo 1 Bro. Rar Ca. 359. 


ere it is ſtated at large. 
2 reports: 


they aliened to one who had no notice of the 


ud make good the eſtate; and ſo held by the 
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reports: which is f "than our caſe; for, t 

we claim againſt are all voluntiers under Sir F; 
Manſelbs will. Mr. Yaughan's eſtate being ſub 
to a charge of 12001. it cannot be ſuppoſed that 
Edward Manſell and the truſtees ſhould bar the 

(254) mainders to prevent them coming to the firſt 
| other ſons of Dorothy, who was his wife ; but me 
to diſcharge that debt, which a court of eq 
would, upon a bill brought, have decreed tc 

done by ſale. Where-ever a conveyance has b 
made for a particular purpoſe, and no particular 
mitation of the eſtate after that purpole perform 
it has been always looked on as a reſulting truſt 
the heir, or for ſuch to whom the inheritance} 
longs; there are many caſes where it has been 

held. 2 Vern. 52, Baden verſus Earl of Pembr 


253 t 


It was alſo inſiſted, that old Sir Edward 
had in an anſwer (formerly pur in to another ſui 
this Court) allowed that the plaintiff would he 
titled in equity to an eſtate tail under Mr. Vaugbe 

Will. c 


Mr. Solicitor General, Mr. Verney and Mr. Nyd 
after the proofs read, added, that their claimi 
only againſt deviſees under Sir Edward Mani 
will, and not againſt any purchaſers either with 
without notice of the truſt, obviated all objectic 
that could be made on that head; and that where 
voluntier claims under a breach of truſt, witho 
any conſideration paid, and with notice of the tru 
it would be unconſcionable he ſhould take ady: 
tage of it; but he ſhall hold the eſtate liable toti 
truſt. Pye and George's caſe, though not a calec 
rectly adjudged, yet was a very ſtrong declaratid 
by the Court. 


T , ruſtees to preſerve contingent remainders we 
fund out to help the defect in the law of the f 
ſon's not being able to take advantage of the forte 


ture of the tenant for life by making a _ 
| ca 
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cauſe not in rerum natura at the time of the for- 
eiture committed: and at law, before the ſtatute 
f uſes, if a feoffee to uſes had enfeoffed another 
vith notice of the uſes, the ſecond feoffee would 
hve held the eſtate ſubject to and for the uſe of the 
ui que truſt; and truſtees are appointed to pre- 
erre and not to deſtroy contingent remainders. 
Then taking it on the other ſide, this does not ſeem 
much a breach of truſt as a juſt and legal act, to 
uke off that charge which lav on the eſtate, and to 
ecure that very intail which they were truſtees for, 

d would have been deſtroyed by a ſale; for, the 
ts done by the huſband and wife are recited in the 
ked to be done only in order that the eſtate may be 
ttled on the huſband, to and for the raiſing ſuch 
ums as the eſtate is chargeable with; and it is the 
neateſt equity they ſhould be taken to this particu- 
W:r purpoſe only, it being a lawful one: for, where 
WW deed may be taken in a double ſenſe, the juſt and 
Mequitable one ſhall be preferred. 


Neither 1s it to be ſuppoſed the wife would have 
joined in the diſheriſon of her children, but only to 
rake Sir Edward Manſell, her huſhand, a truſtee 
or this ſpecial purpoſe of diſcharging the eſtate. 
In all caſes of raiſing of terms for one purpoſe, after 
at purpoſe ſerved, the term ſhall attend the inhe- 
rance, though no trult appointed after the ſerving 
Wi the purpoſe. Lowther verſus Lowther, heard at 
the Rolls the laſt term. And fo whether it is con- 
idered as a rightful act, or whether it is taken as a 
breach of truſt, and fo a wrongful one, the plaintiff 


wght to be relieved ; and fo quacungue via data, the 
Wiccree ought to be affirmed. 


Mr. Lutwych, Mr. Willes and Mr. Mead argued 
on the other fide for the defendant, and faid, that 
t was not pretended that the legal eſtate was well 
relted in Sir Edward Manſell by his father's will: 
but they object that there has been a contrivance to 
lelcat the plaintiff not then born of that intail which 

he 
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he would otherwiſe have had. It was not the feoff. 
ment that deſtroyed the contingent remainder; for, 
therein the truſtees were not concerned, but it waz 
the releaſe: and it is obſervable that here is no pur. 
chaſer, but only volunteers claiming under a ſertle. 
ment made by Mr. Vaugban's will; and there are 
many inſtances where, in caſe of voluntiers, con- 
tingent remainders have been deſtroyed, they being 
favoured neither in law or equity. Pollexfen 250, 
(256) where tenant for life. with remainder to himſelf, 
deſtroys the contingent remainder, it has always 
been held good : and it is here admitted, that had 
there been a purchaſer there would have been nore- 
lief, which appears by this very decree ; for; it gives 
no relief againſt fuch who have purchaſed part of 
this eſtate bona fide. As this caſe is circumſtanced 
there can be no reaſon for a court of equity to inter- 
poſe ; for, they ſeek relief as to one part of the fa- 
ther's will, which they do not like; but would 
have the other part, which makes for them, to ſtand, 
2 Vern. 582. N verſus Mordaunt. Here is a very 
fair ſettlement made by the father, and it has gone 
farther towards ſerving Mr. Yaughon's intent, which 
was to have the eſtate remain in the family, than 
would have been otherwiſe if he had been tenant in 
tail: the defeating this will be diſappointing the 
proviſion made by the father for his younger chil- 
dren, which, could the father have apprehended, 
he would have provided otherwiſe for his children. 


Their ſaying the conveyance to Sir Edward Manſell 


was only a truſt for payment of debts (for, that it 
was not Dc7ethy's intent to diſinherit the child ſhe 
was then ex/ient of) is ſetting up an intent to defeat 
the expreſs act of the parties, which was a convey- 
ance for and in conſideration of natural love only to 
Sir Ldtward Mevſei!, and to no other uſe or purpoſe 
<obatſcever ; and the word t7u/t not ſo much as men- 
tioned in any part of the deed; and there being in 
the end of the deed an expreſs proviſion that all 
conveyances ſhall be to the uſe of Sir Edward Man- 
ell in tee, and to no other uſe whatſoever, In the 
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caſe of Lototber verſus Lowther there was an expreſs 


conveyance to ſtrangers in truſt; none of which is 


in this caſe : but here the conveyance is to his own 
heirs, without mentioning a word of any truſt, 
Neither will their other method of taking it as a 


breach of truſt do much better; ſince remedy has 


been often denied () againſt the truſtees for pre- 


ſerving contingent. remainders in caſe of a tenant in 


ail, Pratt verſus Spring, 2 Vern. 303. Bowater 


rerſus Ely, 344. Ely verſus Osborne, (z) 754. 


Neither do they pray their remedy againſt the truſ- 
tees, but againſt the remainder-men under the will. 
Tenant for life by fine bars the contingent remain- 
(ers, there can be no remedy againſt him : and yet 
that is a ſtronger caſe than this; ſince there he had 
kind of truſt repoſed in him, but here he has none 
tall. Then were cited the caſes of Stapleton verſus 
berrard. 1 Vern. 212. Sherbourne verſus Clarke, 
173- Smith verſus Dean and Chapter of St. Paul's 
and Rogle, 367. and in Show. Parl. Caf. 67. to prove 
hat equity would not aſſiſt to defeat thoſe advan- 
ages a man has at law, by taking fetters off another 


(y) As where upon a ſubſequent remainder to the right 
kirs, a collateral relation only has been affected by it, there 
aving been no iſſue of the marriage, for next after the par- 
tes to the marriage, the Court conſiders the iſſue to be the 
mly objects of the ſettlement and truſts, and pays leſs re- 
zd to the remainder over to the right heirs, as no imme- 
tate objects of conſideration in the ſettlement : as alſo 
where the application to the Court for relief, has been made 
by one who has not at the time, nor poſſibly ever might be 
entitled to the remainder, under the words of the limitation. 
Vide Sir Thomas Tippen's caſe, 1 P. Will, 359 (cited). Elſe 
1. Oſborne. ibid. 387 Fearne's Cont. Rem 482. 4 ed. But 
there a truſtee joins with the ceſfui que trust in tail, in any 
onveyance to bar the intail, it is no breach of truſt, for it 
b no more than what he may be compelled to do. Nobin- 
ny, Comynt, ante 166. Adington v. Boteler, i Bro. Cha. 


Rep. 72. 
(z) 1 N Will. 387. 8. 92 


man's 
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which had been paid by old Sir Edward Mani, 


(258) 


mas vacation, 6 G. 2. the opinion of the Court war 
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man's eſtate, Upon the whole, as no precedent 
had been ſhewn where in the like cafe any remedy 

had been given, and that the caſe of Pye verde 
George was but an extrajudicial opinion of the Court, 
and ſo imperfectly reported that no ſtreſs can be laid 
on it, they ſaid it would be hard to begin in this 
caſe; which muſt be by taking away a legal title, 
and defeating the proviſions made for younger chil. 
dren, who are always fayoured in equity. Beſides, 
we ſhould be left without any proviſion for the debt 


and to which this eſtate was liable : and therefor 
praved the decree might be reverſed. 


No judgment was now given. But in Michad 


delivered at my Lord Chancellor's houſe. 


Lord Chancellor King, : 
Lord Chief Juſtice Raymond, 
Lord Chief Baron Reynolds, 


Reynolds Chief Baron, after h ving ſtated th 


caſe, 
There are two points * 


Firſt, Thoſe conveyances being made with ani 
tent to raiſe money to pay the debts, of Edws 
Vaughan, whether this proviſion ought to extend 
that purpoſe only? for, then there would be a relul 
ing truſt to the old uſes under the will of Edws 
Vaughan. 


Secondly, Suppoſing the contingent eſtate deſtro 
ed, whether this is ſuch a breach of truſt as that tl 
eſtates defeated thereby ought to be ſet up "again 
this Court againſt thoſe who claim under a vol 
tary conveyance with notice ? 
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, In the firſt place it is evident that the truſtees 
not having executed the deed of feoffment, but 
being made parties without their conſent, their 
eſtate could not be affected or deſtroyed thereby; 
and the ſame may be ſaid of the fine; and if nothing 
elſe had been done, the contingent remainder had 
been good: but the deeds of leaſe and releaſe exe- 
cuted by the truſtees, were an abſolute conveyance, 
and have no reference to what was done before, but 
were made on purpoſe to deſtroy their own eſtate, 
and conſequently the contingent remainders. I ad- 
mit all the caſes of reſulting truſts, 2 Yern. 645. 
Harcourt and Weymouth, Loder and Loder, and which 
are all founded upon this plain principle, that when 
an eftate 1s conveyed for particular purpoſes, ſo ſoon 
as they are ſatisfied there is a reſulting intereſt to 
him who ought to have the ettate ; but there is no 
truſt expreſt in the deeds of leaſe and releaſe ; nor 
can it be pretended they ought to be coupled with 
the deed of feoffment before executed by different 
parties, and for different purpoſes ; the one being 
to pay debts, and the other to deſtroy contingent 
remainders, | 


2dly, Whether equity ought to interpoſe, ſo as 
to ſet up theſe eſtates againſt the truſtees, and thoſe 
claiming under them. 


That this is a breach of truſt is fo plain, that I 
know not how, by any thing I have to ſay, to make 
it more ſo. Indeed had this conveyance been for 
2 valuable conſideration without notice, the pur- 
chaſer could not have been affected ; but when any 
one claims by a voluntary conveyance with notice, 
he muſt take the conveyance cloathed with all its 


truſts. The dictum of 4 counſel at the bar in toe (258) 


Duke of Norfolk's caſe is of very little weight; be- 


ſides it does not appear there to be his own opinion. 


And Salk. 680. is to the contrary. The caſe of 


Englefield and Englefield, 1 Vern. 413. was ſolely de- 
crced on the point of fraud; for, there were no 
Z 2 truſtees 
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truſtees to preſerve contingent remainders: As to 


the caſe of El/e and Osborne, 2 Vern. 7 54. that de- 


termination can be of no greater authority than the 
reaſon on which it is founded will warrant; there 
the Lord Chancellor took it, that the ſon had an 


eſtate tail, and therefore the remainder ought to be 
conſidered no longer as contingent, and that then 


the truſtees became truſtees for the tenant in tail, 
to which eſtate the quality of barring remainders 
over is eſſential; but this is not the preſent caſe: 
for, here the truſt ſubſiſted in its full force. Vin- 
nington (a) verſus Foley, Tipping verſus Pigot, re- 
ported in Abr. Eq. Caſes 385. 1n all theſe caſes the 
remainder-man was in e; ſo that he had an eſtate 
tail veſted, .and then the truſtess became truſtees 
for tenant in tail, and conſequently the eſtates over 
might be barred. It is ſaid, that courts of equity 
(+) have obliged truſtees to join ; but this has been 
juſt as the circumſtances of the caſes have appeared, 
2 Vern. 303. And whatever they have done, or may 


_—_ | tk. 


(a 1 P. Will. 536. S. C. 


(5) But this (in the words of Mr. Frarne) has only hap- 
pened under peculiar circumſtances; either of preſſure to 
diſcharge incumbrances prior to the ſettlement, or in fayour 
of creditors where the ſettlement was voluntary; or for the 
advantage of the perſons who were the firſt objects of the 


| ſettlement; as to enable the firſt ſon, E£9c. to make a ſettle- 


ment upon an advantageous marriage. Vide Fearne's Cont. 
Rem. 4 ed. 483. Platt v. Sprigg, 2 Vern. 303. Frewin v. 
Charlcton. 1 Eq. Abr. 386. pl. 4. Baſſet v. Clapham, 1 P. 
Will. 358. Minnington v. Foley, 1 P. Will. 536. And 
however (continues the ſame learned author) the court may 
ſee proper to direct truſtees to concur in deſtroying contin- 
gent remainders, under circumſtances like thoſe in the 
above noticed caſes ; it has repeatedly denied the ſame in- 
terpoſition, in caſes where ſuch ingredients were wanting, 
as in Davies v. Weld, 1 Vern. 181. 1 Eg. Caſ. Abr. 386. 
Townſend v. Lawton, 2 P. Will. 379. Symance v. Tattam, 
1 A. 613. Woodhouſe v. Hoſkins, 3 Ath. 22. Barnard v. 
Large, Cox's note, 2 P. Will. 684. 1 Bro. Cha. Rep. 534. 
9. C. Ambl. Rep. 774, S. C. 
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do, yet they will never have it leſt to the diſcretion 
of a truſtee to do it. It is objected that the plaintiff 
has a ſatisfaction by the will, and therefore he ought 


not to have the advantage of both. 2 Vern. 58 1. 


I anſwer, that what he has under the will is not a 
proper equivalent, ſince he is thereby only made 
tenant for life, without power to provide for young- 
er children, or pay his debts ; beſides, the eſtate is 
only limited to his firſt ſon in tail: and farther, 


there is no condition annexed to the deviſe, either 


expreſt orimplied ; but the preſent queſtion 1s only 
concerning the Yaughan's eſtate, the Manſell's is 
ſufficient ro pay the farther debts and legacies. As 


to the inconveniencies they are imaginary, and there 


is no compariſon between them and thoſe which 


would attend the other ſide of the question; for, if 


this ſhould stand, the trustees might, without rea- 
ſon, and without the direction of a court of equity, 
join to defeat most ſettlements : therefore the plain- 
tiff ought to be relieved, but in what manner must 
be left to my Lord Chancellor. 


Lord Chief Juſtice Raymond agreed with the Chief 
Baron in both points, and ſpoke to this effect: as 
to the contingent remainders, ſince they are de- 
stroyed, the ' plaintiff is 1ntitled to relief, either 
against the trustees or the purchaſers with notice. 
That ſuch remainders may be destroyed is a poſitive 
law, and when done, there is no remedy at law; 
and therefore perſons were choſen in whom there 
was a confidence placed to preſerve men's estates in 
their families. It has been ſaid, that remedy may 
be had at law for a breach of tiust: but I think it 
is the proper buſineſs of a court of equity to keep 
trustees within due bounds, and to give relief. If 
there is tenant for life, with contingent remaind- 
els, and he defeats them, he is not anſwerable for 
it, ſince no trust or confidence was repoſed in him: 
and in ſuch caſe aequitas ſequitur legem. As to ca ſes 
in point, though there are none, yet the reaſon of 
che thing will govern it. If an estate ſubject to a 
trust 
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truſt is purchaſed from the truſtees for a valuable 
conſideration, without notice, a' court of equity cunnit 
affect the purchaſer, but they can the truſtees; but 
if ſuch purchafer had notice, then the truſt goes 
along with the eſtate, and the land ſtill continues 
ſubject to it. It may be truſtees have been excufed 
where there have been favourable circutnſtances: 
but here is not the leaſt reaſonable matter to ĩnduce 
the truſtees to join; therefore what they have done 
is againſt natural equity and juſtice. In the caſe of 
Elſe and Osborne, 2 Vern. 754. The inheritance 


Vas veſted; and what was done might be proper 


(261) 


remainders are abſolutely deſtroyed. 


for the circumſtances of the family: but Ton /equi- 


tur a truſtee may do it in what cafes he ſhall think 
proper. Upon the whole he was clear that the 
plaintiff ſhould be relieved. 


Lord Chancellor ſaid he would confine himſelf to 


one point, whether in this caſe che breach of truſt 
ought to be reheved azainſt? For, as to the re- 


ſulting truſt, and the equivalent ſatisfaction, he 
thought there was not much in them, and would 
give no opinion about them. In point of law theſe 
| Though the 
truſtees had defeated their eſtates yet if the wife 


"had kept hers, that would have preſerved'rhe con- 
tingent eſtates over. 
ther equity will relieve? Here is no fraud but 
what appears on the deeds. It would be a very odd 
thing to ſay, it is not a breach of truſt for ' thofe 
perſons who are appointed to preſerve eſtates, to de- 
feat them contrary to the intent of him who repoſes 


The queſtion now is, 'whe- 


a confidence in them. Then if this is a breach of 


tr uſt, equity may relieve; for, this is 2 matter with- 


in its original juriſdiction. He ſaid, he never knev 
that law had any thing to do in the caſe ; if then it 


be the buſineſs of equity to keep trustees within 
compals, and to ſee trusts executed, can equity fit 


still and ſee trustees break their trusts? At law, if 
there had been a trustee to an uſe, and he had con- 


veyed without conſideration and without notice 5 
| c 


the uſe 
fiderat! 
would 
govern 
the sta 
for life 


relieve 


(c th 
lateral 
equity 


equity 
man we 
very c: 
go ſo fe 
chaſe u 
is no Oc 
lands tt 
caſe of 
cellor co 
Rolls ii 


In Curia Cancellarte. 


the uſe ; or though it had been ſor a valuable con- 
ſideration, yet if there had been notice, the uſe 
would have followed the land: and-trusts are to be 
governed by the ſame rules that uſes were before 
the statute of uſes, If there had been a bare tenant 
for life, who is no trustee, equity would not have 
relieved ; for, there can be no breach of trust where 


(c) al no trustee: and ſuch caſe is like a col- 


lateral warranty by tenant for life, against which 
equity would never relieve. (4) Indeed courts of 
equity have gone great lengths to judge whether a 
man would have any child or not; but I ſhall be 
very cautious how I do it. A breach of trust will 
go ſo far as to affect the trustees, and all who pur- 
chaſe. under them having notice. However, here 
is no occaſion to go against the trustees, ſince the 
lands themſelves may be had; and this being the 
caſe of a purchaſer with notice, (e) my Lord Chan- 
cellor confirmed the decree made by the Maſter of the 


Rolls in favour of the plaintif.(/) 


— 


»% - 


(e) Vide Fearn's Cont. Rem. 487, 4 ed. 
(4) Vide ante 237. 


(e) Vide Garth v. Cotton, 3 Al. 751, 1 Veſ. 524.8. C 
Durnford v. Lane, 1 Bro, Cha. Rep. 109. 6738 


(f) Reg. Lib. B. 1732. fol. 16. | 
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Caſe 57. © 17 Jo beiden 
::26, In Curta CANCELLARIM, 
April | . IF 2 
1733 2 
Cited ante 33 | 
25, 20. ar) 4 

Lady Lanesborough verſus Fox. 

A. having e Fe DT 2 
the rever- HA R K Anthony Morgan, Eſq ; leſſee of George 
ſion in fen pps, Eſt : | . . th A 
of lands i 0x, £19 3 brought an ejectment in the Court 


ſettled up- of Exchequer in Ireland against the Lady Dowager 
on the Lanesborouę h, for ſeveral castles and lands in the 
marriage county of Longford in Ireland: to which the Lady 


8 his Lanesborough pleaded not guilty. The cauſe came 
ul an- 10 be tried by a ſpecial jury at the bar of the ſaid 


ner, devi- Court, who found a ſpecial verdict in Michaelmas 
ſes all the term, 1727. viz. That Sir George Lane, Knt. and 
lands in Bart. afterwards: Lord Viſcount Lanesborough, was 


_— _ ſeiſed in fee of the ſaid castles and lands, and being 


nilure of 10 ſeiſed did, in conſideration of a marriage then to 
iſſue of the be had between his ſon James and Mary Compton, 
body of B. now the ſaid Lady Lanesborough, and of 20001. 
andjor marriage portion, by indentures of leaſe and releaſe, 
- + om a, dated the 3d and 4th to May, 1676. convey the 
ef his own 1a1d castles and lands to Thomas Earl of Offory, Ri- 
body to, his chard Earl of Arran, Henry Lord Biſhop of London, 
daughter 

F and the heirs of her body. This will does not give an eſtate tail by im- 
plication to B. The deviſe to F. is exccutory ; and is void, as being on 
too remote a contingency. 
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xd Sir Hugh” Cbolmendeley, Bart. aad their ;heirs, 
n the truſts and to the uſes following, ix. 
hat the ſuid James Lans ſhould have thereout, 

darn the joint lives of him and Sir George Lane, 

one annuity of geol. and in  cale*the ſuid intended 
matriage! (ould take effect then after the death of 
the ſaid Fares Lane, that the Rid” Mary Compton 
ſhould have and feceive one arinuity- or yearly rent 
of 320, for her jbinture; and ſubhect thereto to the 
uſe of the laid Sir George Lane; for tins life; without 
impeachiment f Waſte, and chen to che uſe” of the 
faid Jamer Luan for ninety-hine years; to commence 
from the deckaſe of his fattier Sir Berge Lane if the 

nic Fames Lune ſtibuld 16 long Nye; withcht im- 

peachment of 'wafte; and then to the uſe of the ſaid 

Earl of Oo; Earl of Arran, Bifh6p bf Londot and 

Sir Hugh Chilminietey, and their Heirs,” during the 
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* 
if | Ss w 


fe oft Kaid June Lane, upon truſt to ſupport 
the cofitin ent remainders, and then to the firſt. fon | 
of the Body of the" ſaid James Lane on the 

the fad! 25 to be begotten, and the heirs 


male o 1 1501 ſuch firſt ſon, with like re- 
mainders t6 afl vther the -fons of the ſaid marriage 
ſucceſſively in” tall male; aud for default of ſuch 
ile, dee tö the vlc of the heird male of the body 
of the ſaid James Lane; and then to the righe Heirs 
of the ſaid Sir George Lane. 

That the fuid iage was had and ſolemnized, 
May 5, 1696+ and. the 115 2008], e to the faid 
dir r raed 0 H 


That Sir Gorge Las thee Viscount Langes 
being ſeiſed in fee of the reverſion of the ſaid pre- 
miſſes, did, che roth day of July, 1683, make his 
laſt will and teſtament in writing, and did thereby, 
among other things, deviſe in the words following : 
em, I will and deviſe the manor and town of 
* Laresborough and all other the lands, tenements 
« and hereditaments, mentioned or contained in the 


0 ſettlement made by : me on the marriage of my 
& ſaid 
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e ſaid ſon James Laue with the daughter of Sir W That 
'« Charles Cumpton, ſecond brother to the late Earl I , 168 5 
e-of the body of the the prett 

| | the heirs male of W fad fury 
« "my body, to my ſaid daughter Francer Tant, and WI mandrs, 
« the heirs; of her body Jawtylly to be begotten, tioned, b 
laid. dapghtet I lcaſe, bes 

8 YET, , May, 16 


That 
the ſaid! 
Sir Hug b 
by indem 
of OHobe 
verſions 
len hie and aſſur 

Da Ser 19 * EN conv 't 
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tecoverie 
ſot an 9 


faid reco 
the uſe of 
MI bis life, \ 
his decea 
and testament. 9 rh 00.3 {| SWul XN Pik 9122 10 counteſs 

k | count La 
creafe or 
died the 18. of afo 920 ** Hh 
f after her 
and lands in the declaration mentioned, and hadi vi ount 
ilſue at the time of his death the ſaid James hs 
only ſon and heir, and two daughters, £0: wit, Ma) 
and Charlotte, by his first wife, and the ſaid Franc 
by his ſecond. wife, and no other iſſue male ; an 
that Thomas Earl of Offory died the, 2d of Jar 
1681, and that Frances Viſcounteſs Lanesþoroug 
the widow of George Lord Lanesborougb, died the 1 
of May 1700. in the life-time of the ſaid Jam 
Viſcount Lanesborough. os 


That tl 
Hill. 36 ( 
and lands 
E!q ; and 
and the ſa 
vouched t 
vouched 


Thal That ti 
lo poſſeſſe 


In Caria Caonclariae. 


That James then Viſcount Zanequrougb, December 
1, 1683. after the death of his father, entred upon 
the premiſſes, and was thereof poſſeſſed, and the 
ſaid ſuryiving truſtees became ſeiſed of the qaid 
manors, towns and lands in the deelaration men- 
tioned, by virtue of the ſaid deeds of leaſe and re- 
leaſe, bearing date reſpectively the 3d and -4th of 
May, 167. in ſuch manner as the law allow. 


That the {ld Fames Viſeount Lanesbervurb, and 


the faid'Eart of Aerun, Lord Biſhop of London, and 


Sir Hugh Cholmondeley, the chien ſurviving truſtees, 
by indenture of leafe and releaſe; 'the'16th and th 
of Oober, 1684. for the'barring all eſtates tail, re- 
verſions and remainders, and to the end to ſettle 
and aſſure the fame as therein after mentioned, did 
convey to Edwird 'Brabazon, Eq; and Wilhon 
myth, Gent. and their heirs, amongſt others, the 
manors, caſtles and lands in queſtion, tothe intent 
and purpoſe, that one or more eommon recovery or 
recoveries might be thereof had and ſuffered pwhich 
faid recovery or recoveries ſhould be and enure to 
the uſe of che faid Fames Vlſeount Lanesboroughtfor 
bis life, without impeachment of waſte; after 
his deceafe, then to the uſe of the Lady Mary Viſ- 
counteſs Zanesborouph, wife of the ſaid James Viſ- 
count Lanesbbrough, for her liſe, as and for an in- 
creaſe or augmentation of her Jointure, and in 
bar of her dower and thirds at common law; and 


265) 


after her deceaſe, then to the uſe of the ſaid Janies 


Viſcount Lanesborough-and his heirs. 


That the ſaid recovery was aecordingly ſuffered, 
Hill. 36 Car. 2. 1686. of the ſaid manors, towns 
and lands in queſtion, in Which Fergus Farrell, 
Eq; and Eureurd Nangle, Gent. were demandants, 
and the faid Brabazon and Smyrb were tenants, who 
vouched the ſaid James Viſcount Lane/borough, wilo 
vouched the common vouchee. ä 


That the ſaid James Viſcount Lanesborough being 


ſo poſſeſſed of the manors, towns and lands in queſ- 
tion, 
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tion, October 15, 1722..did make his laſt will and I That + 
teſtament, and did thereby deviſe to George Hooper, — : 
-Lord: Biſhop of Bath and Wells, and Hatton Comp. Ions and 
[tan, Lieurenant General, and. Naber, Herner. Eg 
a judge of the Common Plego, and James Middletm, 
Eſq ;:and th ir heirs; all his manors, lands, tene. 
ments and hereditaments whatſoever in the king. 
dom of Heland, in which he, qr any perſon in trul 
for him, had any eſtate of inheritance or other in- 
tereſt, in poſſeſſion, reverſion, remainder or ex- 
pectancy: in truſt; nexertheleß and to and for the 
ſeyeral uſes, cherein aſter expreſſed : that is to ſay 
that from and after his deceaſe, his ſaid truſtees 
ſhoull l: ſtand and be ſeiſed of all the ſaid premiſſes i 
the ſaid county of Long ford, in truſt for the heirs of 
i his body : and for want of ſuch iſſue he did will and 
: deviſe that che ſaid truſtees ſhould permit and ſuffe 
his Gſter Charlotte Lady Beaufoy, for and during he 
lite, to have and receive; for her own uſe and behoof, 
ofits of the farm and land of 


That tl 
/ ye Lot 
s faid lat 
d iſſue « 
eſt ſon 
wy of Oz 
th day © 
Ile leſſor 

r body, 
d upor 
ſed as tl 
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oVEe-men 
Was PO 
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the rents, iſſues and profits of tl 
(2660, Cooleray - Barony. of Rathline in the ſaid counry of 
Longford; and after her deceale,. his. ſaid. truſtees 
ſhouid permit and ſuffer his ſaid wife to have and 
receive to her own uſe the rents, iſſues and profit 
of the ſaid premiſſes laſt mentioned. 299 his wi 
was, that his faid truſtees ſhould ſuffer his ſaid wife 
from and immediately aſter her deceaſe, to have and 
receive to her own uſe, all the rents, iſſues and pre 
: fits of all the reſt and reſidue of his faid manors 
lands and real eſtate in the kingdom of Jreland, to 
her life; and after her deceaſe, directed; his truſtee 
ſhould convey the ſaid premiſſes to the ſeveral uſe: 
in dhe ſaid will mentioned, viz. . To the uſe of 7 
Bell Lane, the eldeſt and onlygrandſon of his (iſt 
Mary Bingham, afterwards called Mary Midaletan 
deceaſed, for his life; and after his deceaſe, to tht 
uſe of his firſt and other ſons in tail male, m__ 
veral remainders over: and he did appoint his la, 
wife ſole executrix of his ſaid will. þ E _— 
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The jury 
I wills he 


Hill. 1730 
we judgm 
45 Eſq; a 


The ſame 


In Curia Cancellariae. 


That the ſaid Janes Viſcourit Lauerboruugb Au. 
30, 1724. died poſſeſſed of the ſaid manors, 


ns and lands in queſtion, and without iſſue. 


nat the ſaid Frances Lane, daughter of the ſaid 
re Lord Viſcount Lanesborougb and deviſee in 
Ms faid laſt will, married Henry Fox, and by him 


Wd ifue George Fox the leſſor of the plaintiff, her 
Wieſt ſon and heir; and the ſaid Henry died the 13th 
Wy of OZober,1718. and the ſaid Frances died the 


* 
9 


In day of December, 17 12. leaving the ſaid George 


We leſſor of the plaintiff, her eldeſt ſon and heir of 
r body, who, on the iſt of September, 17 24. en- 
d upon the ſaid premiſſes, and was thereof 
Wicd as the law directs, and made the leaſe to the 
ud Mark Anthony Morgan, as in the declaration 
Wove-mentioned, who entered upon the premiſſes, 
| was poſſeſſed thereof until the ſaid Mary Viſ- 
unteſs Lanesborough entered upon the premiſſes and 
ed him. 


But whether upon the whole matter found by the 

d jury, the ſaid Lady Viſcounteſs Lanesborough be 

Wilty of the ſaid treſpaſs or not, the jury are altoge- 

Wer ignorant: and if the Court judge her guilty, then 

ey find her guilty, and aſſeſs damages and coſts ; 

tif the Court do not think her guilty, then they 
7 ſhe is not guilty. 


Ihe jury find the ſeveral ſettlements, recovery 
Wd wills herein before- mentioned in hc verb : 


Id. 1730. The Court of Excbegner in Ireland 
e judgment for Mr. Morgan the leſſee of George 
ix, Eſq; and 681. 188. for damages and coſts. 


Ihe ſame term the ſaid Lady Viſcounteſs Dow- 
er Lanesbarough brought her writ of error in the 
cbeguer chamber in Ireland, returnable in Eaſter 
Im, 1731. Upon which writ of error the ſaid 


lgment was affirmed in Eaſter term, 1732. Upon 
es which 
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which affirmance of the ſaid judgment the aid Lad; 
Viſcounteſs Dowager Laneshborough brought à wr 
of error before the Huuſe of Lords of Great Rritain 
which coming on to be heard on the 25th and 261 
of April 1733. and Mr. Talbat, Solicitor Genera 
and Mr. Ryder, having argued for the plaintiff i 
error ; and Sir Philip Yorke, Attorney General, anc 
Mr. Lutwycbe for the defendant in error; the judge: 


to them 
the dau 
failure c 
male of 
was. no 
Ae 

and 
any eſta 
male o. 
George 4 


having been ordered to attend, were aſked thei — f 
opinion, whether Lord James took any other 0 mnt 
greater eſtate by the will than by the ſettlement MW ſon in . 
and it being agreed they ſhould deliver their opinii George's 
ons ſeriatim, ; 4 the þ 
| „ an 
Mr. Juſtice Reeve delivered his opinion with hi 5 * 
reaſons; that the Lord James could not take an eſta failure © 
tail, no alteration being made by the will, and tha of a rev 
no eſtate is raiſed to Lord James by implication vo ee 
unleſs | 

Then (whi ch 
| augnrten 

Mr. Juſtice Lee, Sir William Thomp/on, M but was 
Juſtice Forte/cue, Mr. Baron Comyns, Mr. Juſtic r e 
Probyn, Mr. Juſtice Page, and the Lord Chief Bar .. 2 
ſeverally delivered their reaſons, and all were of tt diſcuſſed 
ſame opinion. ' and by 
Conting, 

the aboy 


(268) After which this queſtion was put to the judge] Lord + 


viz, whether any or what eſtate Frances took by ti ge- v. x 
will of Lord George? And thereupon Mr. Juſtiq Googrig/ 
Reeve delivered his opinion, with his reaſons for 

that Frances took no eſtate whatſoever 4 but that 

deviſe to her was abſolutely void 1n 1ts creation, 

being in too remote a contingency. Alſo all d 

other judges declared themſelves of the ſame op 

nion, and ſeverally delivered their reaſons. 


The judgment of the Exchequer Chamber in Jrels 
affirming the judgment of the Court of Excheq# 
there, was reverſed (g? 


| (8) 4 Bro. Cha. Rep. 96. S. C. The principle ul 
governed the opinion of the judges upon the queſtions | 


whi 


In Curia Qaneellariae. 


to them in this caſe ſeems to have been, that the limitation to 
the daughter Frances Lane was future, being to ariſe after the 
failure of iſfue 6f 26 of 9972 Lane, und of the heirs 
male of the body of the father, Sir George Lane: now, there 
was no ſubliſting eſtate extending to the iſſue of the body of 
ames Lane ( generally) the ſettlement being confined to his 
and other ſons, and their i ue male; nor indeed was there 
any eſtate tail in Sir George Lane Himſelf, to extend to the heirs 
male of his own body, and therefore the eſtate deviſed by Sir 
George Lane, could not be conſidered as the deviſe of a rever- 
ſion depending or expectant on ſuch preceding eftates. And 


though de Pers Lane had but one ſon, and there was a 
t 


limitation by the ſettlement to the firſt and other ſors of ſuch 
ſon in tail male, the deviſe for want of heirs male of his (Sir 
Grorges ) own body, might have been conſtrued "as a "deviſe 
of the reverſion expectant on the failure of ſons of his ſaid 
ſon, and the heirs male of their bodies; yet as there was 
no pre-exiſting eſtate extending to iſſue female of the body 
of James Lane, it was impoſhble to conſider the deviſe on 
faiſure of iſſue (generally) of the body of James as the deviſe 
of a reverſion expectant on failure of ſuch iſſue, there being 
no preceding eſtate extending to that period, conſequently, 
unleſs ſuch a preceding eſtate was raiſed by nies 
(which was not admitted by the judges) the deviſe to the 
daughter Frances Jane, was not the deviſe of a reverſion, 
but was an executory limitation unſupported by any pre- 
ceding eſtate; and being not to take effect till aber a gene- 
ral failure pf iſſue, was therefore too remote. The deciſion 
in Lady Lanesborough v. Fox, was afterwards very amply 
diſcuſſed in the caſe of Morgan v. Fones, B. R. Hil. 1773. 
and by the whole Court allowed to be law. Vide Fearne's 
Conting. Rem. 3ed. 329. 7 Bro. Furl. Caf. 130. S. C. where 


the above caſe of Morgan v. Jones is fully ſtated. Moore v. 
Lord Parker Lord Raym 37. 4 Mod. 316. 8. C. Bad- 


ger v. Lloyd, 1 Salk. 232. 1 Lord Raym. 523. Goudnian v. 
Coogright, 2 Burr, 873. 
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| 1 % aro. oo 
In CuRIRIA CANCEELARIRX. Ns 
i 4 F mer jerlus E 
| | g Ny * * 2 amy othe 
X en een 
Rogers verſus Rogers. (h) court: 

Caſe 58. | | a1 * on 
IL LIAM Rogers made his will, and gave B 5. | 
—— a legacy of 5l. to H. Rogers his brother, and I" « & 
Gee mens heir at law, amongſt ſeveral other legacies ; and 2 
„gives 5 Inc Tema 

a legacy of then he conſtituted his beloved wife Mary Rogers i. - 
5l. to B. his whole and ſole heireſs and executrix of all his 2 N 
his bro- lands, tenements, goods and chattles whatſoever, PS 5 
ther and x law of 
: real and perſonal, the ſame to ſell or diſpoſe as ſhe 
heir, and x 3 e a reſu 
3 ſhould think proper, to pay his debts and legacies 1.0 
makes his Of that his laſt will and teſtament. (i) 11 60 
beloved : V. 

wife C. his ſole heireſs and executrix of all his lands, tenements, goods IM" the d 
and chattles, the ſame to ſell and diſpoſe of as ſhe ſhould think proper, Nat the 
to pay his debts and legacies. This is a gift to her of the ſurplus in fee; Wery mak 
and there 15 no reſulting truſt for the heir. | | Wii perſo 
The queſtion was, whether there be a reſulting 3 
truſt, Sc. for the plaintiff the heir at law ? 50 ſe I 

onſtrued 


It was ſaid for the plaintiff, that in caſes parallel 1 
to this, the determinations had been that there ht che 
ſhould be a reſulting truſt. The rule at law in de- 
vifes of legal eſtates is, that the heir at law ſhall not 

(269) be diſinherited without expreſs words ; and equity 
has followed the ſame rule with reſpect to truſts ; in 


(t) Culpe] 
(1) 2 Ver 


fad to be 
() 3 P. Will. 193, S. C. ſalehy repe 
(i) Reg. Lib. B. 1732, fol. 330. 4 (m) Meſel 


fs Ga Cancellation" 


| Wie preſent cafe it is nat ſaid what is to be dane with 
ne eſtate aſter the particular purpaſes are ſatisfied. 
MW: Chan. Ca. 115,221: (H) 2 Fern. 424. Randall verſus 
122 there was a legacy given t 


s in the preſent caſe, from whence it might 


ind ſhould be fold than was neceflary, and that the 
:idue ſhould go to the heir. 2 Fern. 644. Hobart 
erſfus The Counteſs of Suffolk, 2 Hern. 645. Briſtol 
jxerlus Hungerford ; (1). thele caſes go farther than 
wy other in favour of the heir, and even than the 


md every other ſon in tail, and ſo on to a ſecond 


he remainder in tee was deviſed to the teſtator's 


© 6 Co. 16. On the other hand it was argued 
or the defendant, it cannot be controverted bur 
: the legal eſtate paſſes by this will; fur, the 


ww: but though the icgal eſtate does paſs in point 
f law, yet when that has been done for a particular 
urpoſe, and that purpoſe 13 ſatisfied, it has been 
unſtrued to be a reſulting truſt to the heir. ( 
herefore the preſent point under conſideration is 
hat the teſtator intended; far, making a con- 


— 
OD — 


(kt) A. v. Alan et e contra. 
(1) 2 Vern. 245. which caſe in 3 P. Will. 194, note (c), 
ſaid to be in Vernon erroneouſly, but in Prec. in Chanc. 82. 
Wcurately reported. 
(m) Meſely, 356. (n) Ante 254. : 
he Aa ſtruction 


collected that it was not intended he ſhould have ; 
oy thing elſe; yet it was held, that no more of the 


jeſent caſe; for there the ſurplus was given to the 
necutrix expressly; yet it was decreed to the heir 
law. Loader (m] verſus Loader, there land was 
eviſed to onę far life, with remainders to his firſt 


perſan in like manner; and for default of ſuch iſſue 


kinſman Robert (tor ſa it is expreſſed) and bis heirs. 
paying 50001. to particular perſons who were heirs. 
t law of che teſtator; yet it was held there ſhould: 
e a reſulting truſt for the henefit af thoſe heirs at 
Heron verſus Flfard,. Paſch. 6 Geb. 2. 2 Vein. 


ary making ane his heir is a deviſe of the tee to 
at perſon, as being put in the place of the heir at 
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ſtruction contrary to that would be making a ney 
will inſtead cf expounding one. And a difference 
was taken between a will and a deed, the former 
importing a bounty, which the latter does not, 
2 Chan. Ca. 115, 228. was of a deed; and it ap- 
peared more ſtrongly to be a truſt than in the pre. 
ſent caſe: beſides in that caſe there was no colour 
for ſuppoſing a bounty; but here the teſtator haz 
called the deviſee his well beloved wife; which im- 
ports a kindneſs for her. 6 Co. 16. is not applicable 


d conf 
he perſo 
byiſees 

y othe. 
our of 

wth (r 
. Ca. 


Lord 


to this matter; for, there a difference was taken be- ſulting 
tween a ſum in groſs and one ifluing out of the rents" haps, 
and profits, and this in order to determine what — 1 
quantity of the eſtate the deviſee was to have, and * 4 


not whether a truſtee or not. In this caſe the teſ- 
tator has given the heir at law a legacy of 5 l. But 
ſuppoſe it had been only a gift of a ſhilling, every 
body knows that would have implied a ſtrong in- 
tention that he ſhould have nothing elſe. If this be 
conſtrued to be a reſulting truſt, there muſt be 
different meaning put upon the ſame clauſe as tc 
the perſonal eſtate and the land; for, as to the ſur- 
plus of the former, it muſt be for her own benefit, 


tation 

nthout c 
ant of 
onſidera 
he uſe ir 


nd if th 


when as to the latter ſhe muſt be a truſtee for the ( — 
benefit of the heir at law; and that too when the Ain 4 
teſtator has conſtituted his wife by his will to be hu ny laſt 
heireſs. 2 Vern. 425. (o) was a deviſe upon truſt; andi 4/po/e of 
as the teſtator had called the deviſee a truſtee, the forming 
Court would not determine him tv be otherwik: — 
The fame anſwer may be given to 2 Vern. 644. (bers 200 
But 2 Yern. 646. (q) Mr. Attorney General ſaid, wa» : the 
a caſe too ſtrong to prove any thing ; for, there ed, thi 
money was decreed againſt the executor, when the 3 
ſurplus was expreſsly given him. In Loader verlu...:; an 
Loader there was an expreſs truſt; and in Heroic heir if 
verſus EAſford land was deviſed upon ſpecial truq () Conir 
4. and hi: 
I 7 _— r paymen 
(o) Randall v. Bookey. a gs 5 
(p) Habart v. the Counteſs of Sgt. e 


{ 9) Counteſs of Briſidi ve Hungerford. 


I Curia Cancdllarie. 


d confidence to ſell for payment of debts in caſe 
je perſonal eſtate ſhould prove deficient, unleſs the 
kviſees ſhould think proper to raiſe the ſame by 
other ways and means. The caſes cited in fa- 
zur of the defendant were Chancery Caſes 196. 
th (7) verſus Crompton, 2 Vern. 247, ( Abt. 
. Ca. 273. | | 


Lord King, Lord Chancellor. T think here is no 
ſulting truſt for the benefit of the heir; though, 
xrhaps, the caſes on this head are not reconcilable 
pone another. The word Heireſs on all ſides is 
reed to carry the fee; then what is there in the 
ill to draw the eſtate out of her? It is true a li- 
tation in a conveyance to a man and his heirs, 
thout declaring the uſe, will not paſs the uſe for 
ant of a conſideration : but a deviſe implying a 
onſideration in itſelf, there is no occaſion to declare 
he uſe in order to convey the intereſt of the land; 
nd if this were inſufficient, yet being to a wife 


— 


(r) Katherine Crompton, ſpinſter, ſeized in fee of the lands 
queſtion, made her will in the following words: “ I or- 
dain and conſtitute Henry North, Eſq; executor of this 
my laſt will, and I do give all my eſtate real and perſonal, ts 
diſpoſe of for the payment of all my juſt debts, and for the per- 
heli forming of all ſuch legacies as 1 have herein, or by the 
0 codicil annexed, bequeathed unto my executor above- 
p 

| 


named; and gives ſeveral legacies in money, and amongſt 


thers 2001. to the defendant her uncle who was her heir at 
: the Lord Keeper aſſiſted by four of the judges all 
reed, that a fee paſſed by the deviſe : and as to the im- 
lied truſt all conceived there was not any implied truſt for 
e heir of the ſurplus, for if there were, the deviſee had no 
enefit ; and to no purpoſe was the deviſe of the 200]. to 
te heir if ſhe had intended the ſurplus to the heir. 


(s) Coningham v. Melliſh, which was a deviſe of lands to 
4. and his heirs and aſſigns for ever, in truſt, to be fold 
or payment of all his debts and Jegacies and makes £4. 
txecutor. The ſurplus after debts and legacies was held 
ve no reſulting truſt for the heir, as it would have been 
a like caſe, on a conyeyance executed. 


Aa 2 whom 
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' poſible to imagine he intended to give the 1; 


De Term. 8. Mich, 4 730. ; 
whom the huſhand mentions with affection, it is in 


and though it is laid that this is only a power to { 
or diſpoſe of the real and perſonal eftate, yet it is as | 
thinks proper, either the ane. or the other at h 
election. Suppoſe the deviſe had been to a man a 
his heirs, to pay debts, the land would be aflers 
law; and there is no mare in this cale ; only t 
teſtator hath in this caſe, by making her heice 
placed the deviſee ia the room of the heir, ; 
made her abſolute owner of the whale. Belide 

the perſonal and real eſtate heing mixed togethe 
if there could he a'reiulting truſt of the one, the 


muſt be the ſame. af the other; which was ner 


pretended where the executor had no legacy, or v 
not cut off by ſome expreſs words. And (he ſaid 
2 Vern. 247. and i Chen. Ca. 196, 7, were full 
point, and decreed for the defendant 
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Carter verſus nn Caſe 59. 


17. Deviſed 80001. to be laid out in land, and Money 


ſettled to the uſe of B. in tail, remainder to deviſed to 
in fee; B. and C. agreed by articles of writing to be laid our 


divide the money in the manner therein mentioned in land to 
the uſe of 


3. the tenant in tail, died without iſſue ſoon after ;. in tail, 
the making of the articles, and before they were remainder 
xecuted by a diviſion of the money. This came — the "ſe 
kfore the Court by way of appeal from the Ralls, of C. in 


where a ſpecific performance of the articles was de- K 


reed in favour of the executor or adminiſtrator no iſſue) 


f B. 0 agrees 
with C. by 


bed to divide the money, and beſbre this Semen is executed B. dies: 
his agreement ſtiall bind; in favour of his execurots. 


Note; Some years before the articles were made, (272) 
here was a decree obtained to have the money laid 
out in land, and ſettled accorting to the will; but 


e matter reſted there. 


Lutwychey Tri ſupport of the decree, faid, that'at 
the time of the agreement it was very beneficial! to 
he perſon wur had the remainder, becauſe the te- 
ant in taił might have barred the femainder, had 


te money ben k Ia Gar in ar. and We as the 
wi 


I. _- wv 2 * 


” — 
* — 
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will directed. 


Ambl. Rep. 120. Oldham v. Go, 2 All. 453. 


De Term. Paſcbe, 1733. 


It is a rule, if money is to be laic 
out in land and ſettled to one in tail, the remainde 
to another in fee, that he in remainder ſhall not he 
barred of his contingency by the payment of the 
money to tenant in tail; but in the preſent caſe he 
in remainder is conſenting to the diviſion. Ley 
verſus Sewell, 2 Vern. 551, It has been held ſince 
in the caſe of Cowell Ct) and Shadwell, that if mone 
is to be laid out in land and ſettled on one in tail 
with remainder to the ſame perſon in fee, it ſhall be 
paid over to the (u) tenant in tail; becauſe imme 
diately after the money is laid out in land and ſet 
tled, he may bar his iſſue. 


A fine may be taken and completed fo far, eve 
in vacation time, as to bar the iſſue in tail; but: 
recovery to bar an eſtate tail; or remainder de 
pendent on ſuch eſtate, cannot be ſuffered but in 
term time ; which is given as a reaſon why mone 
may be paid to tenant in tail, with remainder in fee 
to himſelf, but not when the remainder is limitec 
over to another. 


Mr. Attorney General contra: there is no reaſon tc 
make a diſtinction between the iſſue in tail and a re 
mainder; for, the one is as much in the view and 
contemplation of him who made the ſettlement a 
the other; and the majus and minus of the time ne 
ceſſary to compleat a fine and recovery will not 
alter the caſe, 


Mr. Ryder on lhe ſame fide, infiſted, equity wi 
not decree money to tenant in tail, though he has: 


(t) See this cafe ſtated in Choplin'v. Horner, 1 P. Wik 
484. 5 

(u) So Benſon v. Benſon, 1 P. Will. 130. Seely v. Jag 
ibid. 389. Short v. Wood, ibid. 471. Edwards v. Cong 
of Warwick, 2 P. Will. 173. Trafford v. Boebm, 3 5 
447. Coningham v. Mcody, 1 Vef. 176. Bradiſb v. 
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remainder in fee to himſelf. (x) And afterwards 
cited Weldon verſus Oxendon, July 17 31.at the Rolls. 
A man by will left 3000 l. to his wife, to be paid 
within ſix months after his deceaſe, provided ſhe 


would releaſe all her right to dower of his real 


eſtate : ſhe died before the end of the ſix months 
and before any releaſe had been offered to her; yet 
it was decreed, that ſhe not having performed the 
condition, no one would be intitled to the legacy, 
and therefore the bill was diſmiſſed. If a huſband 
before marriage covenants to make his wife a join- 
ture, and ſhe, in conſideration thereof, covenants 
to convey her land to the uſe of her huſband and his 
heirs, and the wife dies before the jointure is made, 
a court of equity wil not compel a ſpecific per- 
formance of thole articles, 


Mr. Solicitor General in his reply admitted the 
caſe of Weldon verſus Oxendon, becauſe the widow 
had an election; which never being made, ſhe 
could not be intitled to the legacy : but diſtin- 
guiſhed it from the preſent caſe, becauſe here both 
parties are bound by the mutual agreement, 


As to the caſe of a covenant by. the wife before 
marriage, he ſaid a court of equity would compel a 
ſpecific performance, though ſhe died before a join- 
ture was made; and that it was fo determined in 
the caſe of Cotter () verſus Layer & all. 


Lord Chancellor. This is a mutual agreement 
between the parties to have the money divided be- 


— —_ 


9 — 


(x) So Eyre's caſe, 3 P. Will. 14. and Mr. Onflow's 
caſe mentioned in the note to Eyre's caſe: but the preſent 
practice it ſhould ſeem is conformable to the opinions con- 
tained in Benſon v. Banſon, and the other caſes cited in note 


(6), page 272. 
(3) 2 P. Mill. 623. 8. C. 
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tween them ; and there were no ehildien of tenant 
in tail in eſe.” The tenant in tail died befote any 


thing was done in purſuance of the articles; Fer 


his life-time. The decree was affirmed. 


Note; He ſeemed to lay a good deal of ſtreſs on 


- tenant in tail's dying without ifſur, 585 


ought 
caſe th 


cxecuti 


to his for 
executris 
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i | ; ; , 
Brimiball verſus Wilrabem. © Caſe 60. 


RALPH Wilbraham, being ſeiſed and poſſeſſed 4. by will 
of a real and perſonal eſtate, diſpoſed of the gives all 
ſame by will in manner following: © I give all my = * 
e perfonal eſtate whatſoever to my three loving gte 0 
« ſiſters, equally to be divided among them; and I his three 
« give my real eſtate to my four ſons, chargeable ſiſters, 
« with the payment of my juſt debts; and after equally to 
makes his three ſiſters his executrixes. The teſta- 1 
tor died indebted by ſimple contract, bond and them, and 
mortgages. The Maſter of the Rolls deereed, that (being in- 
the perſonal eſtate ſhould be firſt applied towards debred by 
payment of all the debts, and that the real eſtate __ 2 
ought to come in only to fipply the deficiency, in bond ad 
caſe there ſhoutd be any. From this deeree the mortgage) 
executrixes appealed. {© gives his 
HET! | bt | real eſtate 
to his four ſons, chargeable with his juſt debts ; and makes his ſiſters his 
executrixes. e perſonal eſtate. ſhall be applied in exoneration of the 


real ; eſpecially às one of theſe funds muſt be exhauſted. 


Mr.. Solicitor General for the appellants faid, on 
the face of the will it appeared the teſtator intended 
his real eſtate ſhould be firſt applied to the payment 
of his debts ; and that chough he could not with reſ- 
pect to creditors prevent them from taking advan- 
age of the legal fund, yet ſince he had originally 

=Y 5 a pow- 
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a power to direct out of which of his eſtates his 
debts ſhould be paid, and he has provided another. 
fund for that purpoſe, this Court will ſo marſhal 
the aſſets, that his intent may take effect. And 
though in this caſe his ſiſters are made executrixes, 
yet they do not take as ſuch; for, the direction in 
the will is, that the perſonal eſtate ſhall be equally 
divided amongſt them; which is in a manner diffe- 
rent from what they could have taken in as execu- 
trixes; for, that would have been jointly. It is the 
common doctrine of this Court, that the Heres 
Fatius (2) ſhall have the ſame benefit of the per- 
ſonal eſtate in diſcharge of the real, as the Haeres 
Natus ; yet when the teſtator has ſubjected the gift 
to the payment of debts, then it ought tranfire cum 


Mere. | 


Mr. Peer Williams and Mr. Fenwick on the ſame 
ſide, cited 2 Vern. 756. 718. 477. in the laſt of 
which caſes the Lord Keeper ſays an expreſs devife 
ſhall not be defeated by applying the perſonal eſtate 
to pay off a mortgage. | 


Mr. Willes for the ſons. The teſtator was not 
obliged in law, equity or conſcience to make ſuch 
proviſion for his ſiſters, as he was for his children; 
and it is the conſtant practice to allow them the 
ſame favour as creditors. It is a rule, that where a 
perſon is made executor, and comes to the perſonal 
eſtate in that right, it remains liable to be applied 
for the payment of debts in exoneration of the real 
eſtate, though the latter is charged by the will. 
So it is where the perſonal eſtate is deviſed to one 
by name, who afterwards is made executor in the 
will. 2 Yern. 43. 302. Thele two caſes do not go 
ſo far as the preſent caſe, becauſe there was nb 
charge on the land by the will, but by the mort- 
gage only. But 2 Vern. 153. $68. are full as ſtrong, 


3 — 


() Gower v. Mead, Prec. in Chanc. 2, 3. x 
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He obſerved, that the word in the will was charge- 
able, which he ſaid was not ſo ſtrong as if the word 
charged had been made uſe of ; for the former may 
refer to the failure of the perſonal eſtate. 2 Vern. 
112. 2 Vent. 349. were cited by Mr, Straq on the 
ſame ſide, , | a 

Lord Chancellor King. Here is no clauſe to charge 
the real eſtate at all events; the word is chargeable, 
The natural conſtruction of a will, where the teſta- 
tor gives all his perſonal eſtate to one whom he 
makes his executor, is, that the perſonal eſtate muſt 
go to the creditors, and the gift muſt be intended 
after debts paid. The teſtator has made his real 
eſtate ſubject, in caſe the perſonal eſtate fail, 


The decree was affirmed. (a) 


N. B. In this caſe the real and perſonal eſtates 
were much of the ſame value, and the debts muſt 
have exhauſted the one or the other fund; ſo that 
had the judgment of the Court been otherwiſe, the 
man's children would have been left without any 


proviſion. 


(a) Vid ante 53. 202. and references; alſo Forrefler v. 
Lord Leigh, Ambl, Rep. 171. 


275 


(276) 


DE 


Termino Paſcho _ 


70 g Geo. II. 


In Cura CANCELLARIE, 


8 9 Latwyche verſus Lutwyche. 
25 March | | 
” 3 "= HOMAS Lutwyche, Eſq; died inteſtate, poſ- 


A lads feſledof a perſonal eſtate, and ſeiſed oß a copy- 
in Borough hold in fee at Turnbam Green, which was in the na- 
Engliſh to ture of Borough Engliſh. 


the youn- + * | 
gelt fon will not prevent his having a full diſtributive ſhare of his fathet's 


_ perſonal eſtate, . 


This cauſe came on by way of amicable ſuit to 
determine this queſtion, whether the youngeſt ſon 
ſhould have an equal ſhare with the other childfen 
of the perſonal eſtate, excluſive of the copyhold, or 
only ſo much as with that copyhold would make his 
portion equal to that of the other children ? 


Mr. Solicitor General for the plaintiff, the young- 
eſt ſon. This queſtion intirely depends upon the 
ſtatute 22 & 23 Car. 2. cap. 10. ſect. 5, of diſtri- 

' buting inteſtates eſtates. The Borough Engliſh eſtate 
by law deſcends to the plaintiff, and there are no 
expreſs words in the ſtatute to take it from him, 
— to exclude him from his ſhare of the perſonal 
eſtate, 


7 
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Mr. Green. The words of the ſtatute are to er- 
clude ſuch child, who ſhall have any eſtate by the 
ſettlement of the inteſtate, and the plaintiff takes 
this Barough Engliſh eſtate as his heir at law by aa 
cuſtom, and not by any ſettlement. 


Mr. Attorney General for the defendauts the other 


children. The ſtatute of diſtributions was penned 
by civilians, without aſſiſtance of the common law - 
yers. The primary and ultimate intention of that 
ſtatute was to make all the children of the inteſtate 
equal; and if the Fe ee dere wal von 


inequality. 


A perſon may I ube by ſettlement and by defecor 
alſo; as, where an eſtate by ſettlement is limited to 
the heir of the body of a tenant for life, ſuch heir 
comes in both by Sun and ſettlement. The ex- 
ception in the ſtatute is, of the heir at hay only; 
the queſtion then is, who is meant by heir at law? 
In common parlance, heir at law means nothing 
but eldeſt ſon. According to the common law: the 
eldeſt fon is the heir at Jaw, and diſtingwſhed from 
the heir by cuſtom. The ſtatute means only the 
eldeft fon. Co. Lit. 376. Title #arranty. Heir in 
Brough Engliſh is not heir at common law. Hab, 
A man may be heir to the land, and not heir at law 
to the perſon. + There is no pre-eminence but to 
the eldeſt fon by any law divine or human; the act 
intended to put ou heir in that ſenſe. In the ſta- 


tute ĩt is heir at law in the ſingular number. If any 


other but the eldeft ſon had been intended to be 
excepted, it would have been heir or heirs at law. 


Prall verſus Pratt, May 11, 1732. Decreed at 
the Rolle, that the heir in Borough Engliſh ſbould 


bring his eſtate into Hoteb Pat. 


Mr. Brewn. Before che ſtatute of diſttibution 
all lands, as well as goods, were (by the _— 3 
iſtri- 
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| younger children is intended by it. 
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diſtributable among the children equally ; and the 
intent of that ſtatute is the ſame, except with reſ- 
pect to the heir at law. 
various ſignifications. Money advanced to a ſtranger 
to make a ſettlement on a child is not an advance- 
ment within the words of the a&; yet in equity it 
has always been held to be an advancement. The 
act is to be conſtrued in an equitable ſenſe, and not 
according to the letter of it ; and equality among 
Perſonal ad- 
vancement to the heir at law is not within the ſta- 
tute; yet he mult bring it into Hotch Potch. Phiney 
verſus Phiney, 2 Vern. 638. The ſon and heir in- 
titled to 5001. under a marriage agreement, decreed 
to bring it into Hotch Pot, upon the ſtatute of diſtri- 
butions, though in nature of a purchaſer. 2 Vern. 
558. Willcox verſus Willcox, the father covenanted 
to ſettle 1001. per annum on his ſon, but did not; 
yet having ſuffered 1001. per annum to deſcend upon 
him, that was decreed to be a good performance of 
the covenant, and the perſonal eſtate was ordered to 
be diſtributed among the other children according 
to the cuſtom of the city of London. A perſon buy- 
ing Borough Engliſh lands, knows the ſame will de- 
ſcend to his youngeſt ſon ; which 1s the ſame thing 
as a ſettlement. or proviſion for the youngeſt ſon. 
The act is only in favour of primogeniture. There 
are different ſpecies of heirs at law; the heir at law 
ſpoken of in the act by way of eminence, is the 
moſt worthy. The act comprehends only one heir, 
and that muſt be eldeſt, which is the moſt worthy. 
Carter verſus Crowley, Raym. 553. All the repre- 


ſentatives have the inteſtate for their correlative 


throughout the whole act. Tayler verſus Webb, 
Styles 207. where the act ſpeaks of the wife, it 
means the wife of the inteſtate ; of a child, the child 
of the inteſtate ; of the heir at law, the heir at law 
of the inteſtatte ; &. Heir at law in Borough Engliſh 


is not heir at law to the inteſtate, but only 3 = 
and ; 


The word ſettlement is of 
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land ; therefore ſuch an heir at law cannot be meant 
by the act. Suppoſe the inteſtate had left only 
daughters: all the eftate, both real and perſonal, 
would be equally divided amongſt them. If the 
heir in Engliſh Borough is meant by the ſtatute, he 
muſt be privileged throughout. The privilege is 
not annexed to the land, but to the perſon : and 


ſuppoſe the heir in Borough Engliſh had had a free- 


hold eſtate of 10001. per annum ſettled on him by 
the inteſtate in his life-time, it could not have been 
ſaid he ſhould bring the freehold eſtate in Hotch 
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Pot, and not the Borough Engliſh : both or neither (279) 


muſt be brought into Horch Por. 


The intent of the ſtatute to make all the 
children equal does not appear. The queſtion is, 
if there are any words in the ſtatute to exclude the 
heir in Borough Engliſb from having his ſhare in the 
inteſtate's perſonal eſtate? There are none. Be- 
fore the ſtatute the heir in Borough Engliſh muſt by 
the common law have had the eſtate : it follows then 


that he muſt have it ſtill; for, the law is not al- 
tered. 


Lord Chancellor. The queſtion is, whether the 
firſt words in the ſtatute (the re/idue to be divided by 


equal portions amongſt the children of the inteſtate) are 


extenſive enough to bring the Borough Engliſh eſtate 
into Hetch Pot? The ſecond qneſtion is, whether 
by the ſecond words (other than ſuch child (not being 
beir at law) who ſhall have any eſtate by the ſettlement 
of the inteſtate, or ſhall be advanced by the inteſtate in 
bis life-time, by portion or portions equal to the ſhare 
which ſhall by ſuch diſtribution be allotted to the others 
to whom ſuch diſtribution ſhall be made) the plaintiff 
can be excluded. It is proper to take into conſide- 
ration what the law was before the ſtatute, All the 
children had a right to adminiſtration if there was 
no wife; and if adminiftration was granted to one, 


a pro- 
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ibition went to compel the ordinary to diſtri. 


be, Nhe firſt clauſe ſpecifies | to what perſons 
diſtribution ſhall be made, that is, among all the 
children equally, exceptthoſe who had any eſtate by 
— or ſhould be advanced; and hoſe which 
were advanced are totally excluded. The third 


dlauſe is, if any child is advanced in part, ſuch child 


is to have ſo much more as will make his ſhare 
equal with the reft unadvanced : they are material 
words, ther than fuch child who ſhall bave any fate 
by fotlement from ile iuigbate. The queſtion is, 


what is meant by the word ſftlement? There was 


no ſettlement made by the inteſtats in this caſe; it 
was only a common purchaſe made by him. The 


(280) plaintiff took the eſtate by deſcent, and not by Hs 


ſettlement. The a& of law throws the eſtate 
the youngeft ſon ; not the act of the father: deb. has 
permitted the land to defcend to the youngeſt ſon, 
but he is not by the words of the act thereby ex- 
cluded from his ſhare of 'the 2 eſtate. It is a 
caſus omiſſus. 1 cannot ſupply any clauſe in an act 
ot parliament, though I may Apes; doubtful 
— The exception in the ſtatute was intended 
for one perſon; I cannot ſay it was ſo intended 


chroughout. The laſt clauſe is explanatory, ard 


ſhews what was intended to be excepted, only land 
which the beir at law would have þy deſcent or other- 
wiſe ; not pecuniary advancement. In common 
parlance the heir at law is the eldeſt fon, in relation 
to the inteſtate, and is only one perſon; and not 
the heir in Borough Engliſh : the exception extends 
only to the eldeſt fon. But there is no dla for the 
plaintiff to bring the Berougb Engliſh eſtate into 
Hoich Pot, only this ſtatute; and ie are no were 
here chat oblige him to it. 


Decreed on account of the perſonal Ae of the 
inteſtate, and that cke plaintiff have an equal ſhare, 
without regard to the value of the Borough Engliſb 
eſtate. 


N. B. 


+ * 5 % nbd he dif 
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N. B. The caſe of Pratt () and Pratt came 
after this caſe before the Lord Chancellor Talbot ; 
and he reverſed the decree of the Maſter of the 
Rolls, and decreed agreeably to this caſe, Vide 
Appendix to Robinſon of Gavelkind, : 


() Fitzgibbon Rep. 284. 8 C. 
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Barbuit's Caſe in Chancery. 


Caſe 62. 
Of foreign BARBUTT had a commiſſion, as agent of 
9 7 commerce from the King of Pruſſia in Great 


Se. Whe. Britain, in the year 1717. which was accepted here 
ther pri- by the Lords Juſtices then the King was abroad. 
vileged by After the late King's demiſe his commiſſion was not 
theſtatute, renewed until 173 5. and then it was, and allowed in 
which is 

declara. à proper manner; but with the recital of the powers 
tive of the given him in the commiſſion, and allowing him as 
law of na- ſuch. Theſe commiſſions were directed generally 


tions; co all the perſons whom the ſame ſhould concern 


ere is no and not to the King: and his buſineſs deſcribed in 
Pre cript 


form of the commiſſions was, to do and execute what his 
appointing Pruſſian Majeſty ſhould think fit to order with regard 
them. A to his ſubjects trading in Great Britain ; to preſent 


_— letters, memorials and inſtruments concerning trade, 
who uſes do fuch perſons, and at ſuch places, as ſhould be 


merchan- convenient, and to receive reſolutions thereon ; and 
dizing thereby his Pruffian Majeſiy required all perſons to 
goss not receive writings from his hands, and give him aid 


e and aſſiſtance Barbuit lived here near twenty 


privilege ; Years, and exerciſed the trade of a taliow-chandler, 
though 

any of his 
retinue in ſuch caſe would. Matters of commerce may be proper objects 
for the employment of ambaſiors. Yet. guere Whether Conſuls have 


ſuch privilege ? 


and claimed the privilege of an ambaſiador or fo- 
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reign miniſter, to be free from atreſts. (c) Aſter 
hearing counſel on this point, 


Lord Chancellor. A bill was filed in this Court 
againſt the defendant in 1725. upon which he ex- 
hibited his croſs bill, ſtiling himſelf merchant. On 
the hearing of theſe cauſes the croſs bill was diſ- 
miſſed ; and in the other, an account decreed againſt 
the defendant. The account being paſſed before 
the maſter, the defendant took exceptions to the 


maſter's report, which were over-ruled ; and then 


the defendant was taken upon an attachment for 
non-payment, &c. And now, ten years after the 
commencement of the ſuit, he inſiſts he is a public 
miniſter, and therefore all the proceedings againſt 
him null and void. Though this' is a very unfa- 
vourable caſe, yet if the defendant is truly a public 


miniſter, I think he may now inſiſts upon it; for 


the privilege of a public miniſter is to have his per- 
ſon ſacred and free from arreſts, not on his own ac- 
count, but on the account of thoſe he repreſents, 
and this ariſes from the neceſſity of the thing, ti at 
nations may have intercourſe with one another in 
the ſame manner rs private perſons, by agents, when 
they cannot meet themſelves. And if the founda- 
tion of this privilege is for the ſake of the prince by 
whom an ambaſſador is ſent, and for ſake of the bu- 
ſineſs he is to do, it is impoſſible that he can re- 
nounce ſuch privilege and protection: for, by his 
being thrown into priſon the buſineſs muſt inevita- 
bly ſuffer. The queſtion is, whether the de- 
fendant is ſnch a perſon as 7 Anne, cap. 10. de- 
ſcribes, which is only declaratory of the antient 
univerſal (4) jus gentlium: the words of the ſtature 


— 


c) Vide Triquet and others v. Bath, 3 Burr. 1480, 


8. P. 1 Black. 7 471, S. C. 
(4) Vide 1 Blacl. Com. 255. where the circumſtance which 


decaſioned the making this act is ſtared at large. 
are 
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are, ( ambaſſedors or other public Miniſters) and the 


exception of perſons trading relates only 10 their ſer- 
vanls ; the parliament never imagining that the mi- 
niſters themſelves would trade. l do not think the 
words 97:54/jadors, or other public miniſters, are ſyno- 
nymous. I think that the word ambeſſaders in the 
act of parliament, was intended to ſignify miniſters 
ſent npon extraordinary occaſions, which are com- 
monly called ambaſſadors extraordinary ; and public 
miniſters in the act take in all others who conſtantly 
reſide here ; and both are intitled to theſe privi- 
leges. The queſtion is, whether the defendant is 
within the latter words? It has been objected that 
he is not a public miniſter, becauſe he brings no 
credentials to the King. Now although it be true 
that this is the moſt common form, Yet it would be 
carrying it too far to ſay, that theſe credentials are 
abſolutely neceſſary; becauſe all nations have not 
the ſame forms of appointment. It has been ſaid, 
that to make him a public miniſter he muſt be im- 
ployed about ſtate affairs. In which caſe, if ſtate 
affairs are uſed in oppoſition to commerce, it is 
wrong: but if only to ſignify the buſineſs between 
nation and nation the propoſition 1s right: for, 
trade is a matter of ſtate, and of a public nature, 
and conſequently a proper ſubject for the imploy- 
ment of an ambaſſador. In treaties of commerce 
thoſe imployed are as much public miniſters as any 
others; and the reaſon for their protection holds as 
ſtrong: and it is of no weight with me that the de- 
fendant was not to concern ſimſelf about other mat- 
ters of ſtate, if he was authoriſed as a public mini- 
ſter to tranſact matters of trade. It is hot neceſſary 
that a miniſter's commiſſion ſhould be general to 
intitle him to protection; but it is enough that he 
is to tranſact any one particular thing in that capa- 
city, as every ambaſſador extraordinary is; or to 
remove ſome particular difſiculties, which might 
otherwiſe occaſion war. But what creates my dith- 


culty is, that I do not think he is intruſted totranſ- 
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act affairs between the two crowns: the commiſſion 
is, to aſfiſt his Pruſſian Majeſty's ſubjects here in their 
commerce; and ſo is the allowance. Now this 
gives him no authority to intermeddle with the af- 
fairs of the King: which makes his employment to 
be in the nature of a conſul. And although he is 


called only an agent of commerce, I do not think 


the name alters the caſe. Indeed there are ſome 
circumſtances that put him below a conſul; for, he 
wants the power of judicature, which is commonly 
given to conſuls. Alſo their commiſſion is uſually 
directed to the prince of the country; which is 
not the preſent caſe: but at moſt he is only a 
conſul. 


It is the opinion of Barzeyrac, Wincquefort. and 


otners, that a conſul is not intitled to the Furs Gen- 


rium belonging to ambaſladors. 


And as there is no authority to conſider the 
defendant in any other view than as a conſul, un- 
leſs I can be ſatisfied that thoſe acting in that ca- 
pacity are intitled to the %, Gentium, I cannot 


diſcharge him. (e) 
Note; 


(e) In the diſcuſſion of this caſe the Court ſeems to have 
determined, that a perſon reſiding in this country in the 
capacity of foreign miniſter, cannot by any ad or acts of 
his own, waive that privilege of protection which the /aw 
of nations has annexed to a fituation fo important.— That a 
foreign miniſter, being or becoming a trader, does not there- 
by loſe, or forfeit the privilege perſonally annexed to him; and 
therefore, the only reaſon why the Court in the preſent in- 
{tance did not think the defendant entitled to the prorection 
which he claimed, was, that the employment which he was 
inveſted with, could at moſt be conſidered only as the ſame 
wich, or equal to that of coaſul, which according to the belt 
writers upon the ſubject, was not entitled to the Ju Gen 
tium, or privilege belonging to ambailadors or wg 

who 
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Note; The perſon was after diſcharged by the 
Secretary's-Office, latisfying the creditors. 


YO EY 


who are entruſted to tranſact matters of ſtate or other 
affairs between te nations. That the law of nations 
(which in its fulleſt extent was and formed part of of the law 
of England, was the rule of deciſion in caſes of this kind; 
and that the act of parliament was declaratory of it, and 
gccaſioped by a particular incident, 


DE 
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— 
1 


Tanner verſus Morſe. [,] Caſe 63 
1734. 


HO MA Carter, March 10, 1125. made his A deviſe in 
will, whereby he deviſed in the following man- on nay 

ner: « As to my temporal eſtate, I bequeath to my words: ,, 
« nephew Tanner | the teſtator's heir at law] the ſum my tem- 
« of gol.” Then he gives ſeveral legacies : © And poraleftate, 
. © all the reſt and reſidue of my eſtate, goods and I %gqueath 
e chattles whatſoever, I give and bequeath to my 2 T 
« beloved wife Mary Carter; whom I make my full (the 1 


* and ſole executrix.“ . tor's heir 
at law) 


gol, Then after ſeveral legacies, and all the refl and refidue of my gidte, 
goods and chattels whatſoever, I give and bequeath to my beloved wife M. C. 
whom I make my full and ſole executrix. This is a deviſe of the fee ſimple 


eſtate of the teſtator. 


The heir at law brought this bill againſt the de- 
viſee and executrix, who married the defendant 
Morſe, to have an account of what deeds, belong- 
ing to the teſtator, ſhe had got in her cuſtody ; and 
to ſet forth what right ſhe claimed to the real eſtate 
of Thomas Carter, and whether he made any will ; 


— 


(f) 3 P. Will. 295. S. C. but reported by the name of 
Tanner v. Wiſe, Trin. 1744. on a rehearing (before Lord 
Talbot) from a decree of the Lord Chancellor King. 

and 


* 
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and if fo, to ſet it forth. And the plaintiff to make 
himſelf proper in a court of equity, had charged in 


his bill, that the defendants refuſed to let him have 


a ſight of the deeds ; ; and that they threatened, if he 
brought an ejectment, to ſet up ſome old incum- 
brances to bar it. The queſtion was, whether any 
and what eſtate in the teſtator's lands paſſed to the 
defendant by this will ? 


For the plaintiff it was ſaid, that there were no 
words in the will that could be conſtrued to extend 
to the inheritance ; or if any, it muſt be the words, 
as to my temperal eftate, which (in the ſtricteſt ſenſe) 
relate only to the eſtates of a certain duration, that 
are to continue for a time only, and have never been 
held to paſs an eſtate of inheritance. As to the 
words, all the reſt and reſidue of my eftate, they. mult 
have relation to ſomewhat that went before ; and 
there is nothing diſpoſed of in the will before this 
clauſe, but only ſome legacies charged upon the 
perſonal eſtate. So held in the caſe of Markant and 
Twi/den, Ar. Eg. Ca. 212. (g) where, notwith- 
ſtanding there was the word deviſe, yet it was de- 
creed not to paſs the inheritance: whereas in the 
preſent cafe there is no ſuch word as deviſe; nor 
even the word heir, land or tenement. It was farther 
urged, that the words of the will were not certain 
or "poſitive enough to diſinherit the heir; Bowman 
verſus Milbank, 1 Lev. 130. a deviſe of all to bis 
mother was held to be incertain, and not ſufficient 
to diſinherit the fon. 


It was ſaid on the other hand for the defendant, 
thateven if the caſe would admit of any doubt, yet 
the plaintiff was not proper to come into this Court. 


That here were no mortgages, leaſes or truſts, that 


could have been ſet up by the defendant ; which he 
has told the plaintiff in his anſwer : ſo that whatever 
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the plaintiff did at firſt, yet upon the coming in of 
the anſwer, he might ſafely have proceeded by  eject- 
ment, - 


Then as to the merits it was ſaid, that the _— 
temporal eſtate have been conſtrued, and very pro 11 
perly, to extend to all the eſtates, both real and — | | 
ſonal ; and that in oppoſition to the word eternal. 1 
The word temporal is the ſame as worldly; and as it | 
ſuch, it comes within the reaſon of the Lord War- 1 
rington's caſe, where the words were, as to my world- Bl 
ly eftate, I will that all my debts be paid, &c. And 19 
by virtue of theſe words, worldly eftate, it was held 1 
that his real eſtate was liable to his debrs. But the 
latter clauſe itſelf would be ſufficient to paſs a real 
eſtate of inheritance: and ſo are the opinions of the W |! 
Court in the old reports. I here is a caſe in Ses, | 
where the words all my eftate were held to paſs an in- 11 
heritance. And another in o cinner's Reports, where i 
all my eſtate paſſed every thing the teſtator had. nl 
Hyley verſus Hyley,-3 Mod, 228. All the remaining | | 
part of my eſtate, So in 1 Chan. Caſes, Tyrrel verſus 
Page, 262. And in 4 Mod. 8 9. Carter verſus Hor- (286) 
ner, Salk, 236. Bridgwater verſus Bolton, 2 Vern. 

564. Murry verſus Wiſe, 687. Ackland verſus Act- i! 
land, 690. Beacroft verſus Beacreft. And likewiſe Fit 
the caſe of Awarey verſus Middleton, in 17 16. where 1400 
the words were, as 10 all my world.y eſtate, 1 give | 
(lome legacies): and all the reft of my goods, and chat- 
tels, and eftate, I give io Middleton; and the queſ- . 
tion was, whether the real eſtate paſſe d by that will 2. 1 
The Lord Cowper held, that rom the frame of the l 
whole will the teſtator intended it; ; and accordingly 18 i 
decreed the real eſtate thould pais: and that caſe WII 
does not vary in any particular from the preſent, i 
except the word worldly inſtead of temperal. Al. lj 
ny concerns has been held to paſs a real crate, and 4 
that upon a point reſerved upon a trial at an aſhiſe. | 
So, end whatever elſe I have in the werld has paſſed if 
an eſtate of inheritance, 


6 11 
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Lord Chancellor King, (before whom this cauſe 


was firſt heard). You have cited no cafe where the 
word temporal has been uſed. But, to me it ſeems 


clearly to relate to every eſtate of this world : for, 
there is nothing here but what is /emperal; every 


thing muſt have an end; and the teſtator certainly 


intended all the remaining part of his eſtate to go 
to his wife, as well real as perſonal. But then, 
whether ſhe will take an eſtate for life, or in fee, I 
do not determine ; that point is not before me. If 
they have a mind to try it, they muſt ſtay till ſhe is 


dead. 


The plaintiff (being heir at law) inſiſted upon 
trying the validity of this will at law, and likewiſe 
what would paſs by it. And accordingly the Lord 
Chancellor retained the bill till they had a trial. 


On the 29th of June, 1734. Trin. 8 G. 2. This 
cauſe was reheard by the Lord Talbot, who affirmed 
the Lord King's decree; and decreed an eſtate in fee 
ſimple to paſs by the words of the will. () 


See the caſe of Reeves verſus Winnington, 3 Mod, 


45. where a devile of all his eſtate was held to paſs 


a fee by the whole Court, 


— 
—_— 
—\ 


Li 


( Vide ante 160. 163. and references. Alſo Wheeler v. 
Walroone, Anley 28. (cited) Tufnell v. Page, Ambl. Rep. 
182, (cited) Hepe on the demiſe of Brown v. Taylor, 
1 Burr. 270. 
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TT Zy. Willis page 2 to note (2) add Hanſon v. 
. Fyldes, Cowp, Rep, 8 34. | 


The Counteſs of Ferrers y. Earl of Ferrers, page 2 to 


note (Y) add Stapleton v. Conway, 1 Veſ. 428. The Dra- 
pers Company and others v. Davis, 2 Ait. 212. 


a Clare v. Clare, page 27, to note (x) add Knight v. Allis, 
I 37. Cha, Rep. 570. | 


Boſanquett v. Da\bwood, page 40 to note Je) add Heath- 
cote v. Paignon, 2 Bro. Cha. Rep. 170. and the note to that 
$ aaſe in page 176. of the ſame book. 


e Cotterell v. Purchaſe, page 62, to note (x) add Baker v. 
Wing, I 4 ef. 161. 


Jones v. Marſh, page 65, to note (6b) add Fitzer v. Fit. 
Wer, 2 Ak. 511. | 


Collett y. De Gols and Ward, page 66, add to the caſes 
already cited, Ryall v. Roulet, 1 Vef. 348. Ex parte Gul- 
fon, 1 Ath. 193, Worſley v. Demaitos, 1 Burr. 467. 


Menzey v. Walker, page 57, to note (/) add Burleigh 
„ % Pearſon, 1 Veſ. 281. Adams v. Adams, Cowp. Rep. 
bor. 


Mallabar v. Mallabar, page 79, to note (n) add the caſe 
of Hellier v. Tarrant, determined by the Court of Exche- 
quer, at the fittings after Trinity term 1791, which caſe 
Was this, | 
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ADD END. A. 


| 6 1 
The teſtator Sir Samuel Hellier, by his laſt will bear-. 2 . 
ing date the loth day of September, 1784, deviſed as fol. M « 8 
lows ; “ I give and deviſe unto my friend the Reverend u f. i 
« Thomas Shaw of Wolverhampton, in the ſaid cunty of Ml «, . 


cc 


Stafford, and his heirs, all and every my cuſtomary or | de 


* copyhold meſſuages or tenements, lands and heredita- . ſhall | 


cc 


ments, Whatſoever and whereloever, ſituate, lying and e aid 

being in the ſeveral counties of Stafford and Worceter, WF u red 
or elſewhere ; and alſo all and every my freehold meſſu- u 1 
ages or tenements, tythes and hereditaments whatſoever, | 


ſuuate, lying and being, at Featherstone, in the pariſh of MI «, 9 
Wolverhamptou, and in the ſeveral pariſhes of Byſbury, M ,, 7 | 
Brewood and Sharehhill, in the ſaid county of Stafford; I s erer 
to held the ſame and every part and parcel thereof unto Ml , Of 7. 


truſt, that the ſaid Thomas Shaw and his heirs, ſhall ſo 1 
ſoon as conveniently may be after my deceaſe, ſell and , 85 55 
diſpoſe of all and ſingular the ſaid eſtates, and every pat WW 4 2 
thereof, and apply the money ariſing by ſuch ſale in pay- bs 8. 
ment and diſcharge of all principal monies and intereſt _ 
as ſhall be then due and owing to any perſon or perſons 
whomſoever upon mortgage of any of my eſtates, and The « 
alſo on bond, and alſo all my juſt debts of what nature I drought | 
or kind ſoever. I alſo give and deviſe to the faid I prove the 
Thomas Shaw and his heirs, all that my manor of Broon, hold) wh 
in the county of Stafford, with the rights, members went of 
and appurtenances to the ſame belonging; and alſo cording t 
all and every my meſſuages or tenements, lands and ſurrendere 
hereditaments whatſoever with their appurtenances, therefore t 
ſituate lying and being in the ſeveral pariſhes of Broom, 

Clent, Bell Broughton, Chaddeſiey, Corlet, Ruſboct and The de 
Elinbridge, in the ſaid counties of Stafford and Mor- the teſtarc 
cetler, to hold the ſame, and every part and parcel there- I with the p. 
of unto the ſaid Thomas Shaw, his heirs and aſſigus for Ya court « 
ever, upon the truſts nevertheleſs, and to and for the I creditors, 
intents and purpoſes hereafter mentioned ; that is to ſay ¶ interpoſitio 
in truſt in the ürſt place, with all convenient ſpeed after to them t 
my deceaſe to ſell and diſpoſe of the ſaid manor, meſſu-Y effeted, n 
ages, lands, tenements and hereditaments, and every or volunteer, 
any part or parcel thereof for the beſt price that can be ¶ ule which 
got for the ſame, and pay and apply the money ariſing dhe preſent 
trom ſuch ſale, in the full payment and diſcharge of all W what the fr 


ſuch principal money and intereſt as ſhall then remain I then urged 


due and unpaid upon all orany of the ſaid mortgages of Wthe copyhc 


« any of my eltates, and upon any ot my bonds or other Wirbts, and 


& jult 
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« juſt debts and demands whatſoever, and alſo in the pay- 
ment of the ſeveral legacies or ſums of money by me 


* hereinbefore given and bequeathed, and likewiſe my 


« ſeveral expences and the coſts and charges attending the 
« probate of this 6 will ; and if it ſhall happen that the 
„ monies to be raiſed by the ſale of the aforeſaid eſtates, 
„ ſhall not prove ſufficient to pay and diſcharge the afore- 
* ſaid debts, legacies and expences, then I will and di- 
rect that that deficiency ſhall be ſupplied out of the re- 
« fidue of my eſtates, and as, to all the reſt, reſidue and 
„ remainder of my real and perſonal eſtate and effects 
„ whatſoever and whereſoever, and of what nature or kind 
« ſoever that I haye power to diſpoſe of or am entitled to, 


% and not hereinbefore by me otherwiſe effectually diſpoſed 


« of, I give, deviſe and bequeath the ſame, and every part 
« thereof to the ſaid Thomas Shaw, his heirs, executors and 


« adminiſtrators, to hold the ſame unto the ſaid Thomas 


* Shaw, his heirs, executors, adminiſtrators and aſſigns 
for ever, to and for his and their own proper uſe and 
« benefit.” 


The deviſee, as ſtanding in the place of creditors, 
brought his bill againſt the heir at law of the teſtator to 
prove the will, and to have tlie eſtates (including the copy- 
hold) which were charged in the firſt inſtance with the pay- 
ment of debts, ſold, and the debts and legacies paid ac- 
cording to the will; and charged, that the teſtator had not 
ſurrendered the copyhold eftate to the uſe of his will, and 


therefore that the ſurrender ſhould be ſapplicd. 


The defendant, the heir at law, admitted the intention of 
the teſtator to be, to charge the copyhold in the firſt inſtance 
with the payment of debts ; but it was inſiſted for him that 
2 court of equity, though it interpoſes for the benefit of 
creditors, and thoſe who ſtand in their place, carries its 
interpoſition not a ſtep farther than is neceſſary to ſecure 
to them the payment of their debts, and, that point being 
eſſeted, never interferes between an heir at law, and a 
volunteer, to the diſadvantage of the former; that the 
rule which the court had preſcribed to itſelf in caſes like 
the preſent, was, to ſubje& the copyhold only to make up 


what the freehold eftate was found deficient to pay : it was . 


then urged, that there was more than ſufficient (excluding 
the copyhold, which was not ſurrendered to pay all the 
iebts, and therefore inſiſted that the ſurrender ſhould pot 

be 


Aa DNA v£ 
be ſupplied. At the hearing of this cauſe it was admitted 
by the plaintiff that the reſidue of the teſtator's eſtates (ex. 


ſufficictitto pay all the teſtator's debts. 


Lord Chief Baron. The queſtion in this cauſe ariſes 
upon the will of Sir Samuel Hellier, by which he deviſed 
ſpecific eſtates (including the copyhold in queſtion) for the 
payment of his debts. He deviſed a ſecond claſs of eſtates 
ſubject to pay what the former ſhould be deficient to pay, 
and he deviſed the whole reſidue to pay ſo much of his 
legacies and ſimple contract debts, as the two former 
claſſes ſhould be found deficient to ſatisfy, The intention 
of a teſtator is doubtleſs to be carried into execution if 
oſſible; but it is alſo clear, that if a teſtator expreſſes an 
intention to deviſe from his heir at law his eſtate, and his 
will is not executed in the manner required by law, vis. 
in the preſence of three witneſſes, or if the eflate deviſed 
be a eopyhold, not ſurrendered to the uſe of the will, ſuch 
intent cannot be carried into execution ; and it will be of 
no avail to ſay that the arrangement of the teſtator's bounty 
will be greatly diſappointed, or even torally defeated, 
ſidce he is not permitted by law to do that which he in- 
tended, and confequently his intention muſt fail. But 
though the rule of law is univerſal upon the ſubject, yet in 
certain caſes, and under certain circumſtances a court of 
equity by its power over the conſcience of the parties in- 
tereſt. d in a copyhold eſtate (ſo deviſed} will interpoſe; 
not by ſaying that the will operates at law, but by ſaying 
to the heir at law, © you on whom the intereſt deſcends 
“ ſhall be bound by the truſts of the will, and ſhatl do 
« that which the teftator's intention alone could not 
re effect. The caſe IT allude to are where the copyhold 
is deviſed for a proviſion for a wife or children, or for pay- 
ment of debts as in the caſe now under conſideration. The 
preſent then is a deviſe for payment of debts, and therefore 
the plaintiff ſtanding as he ſays in the place of creditors, 
calls on the heir at Jaw to execute the truſts of the will: 
and I think there is no difficulty in the caſe ariſing from 
the circumſtance of the plaintiff not having been originally: 
na acreditor, and then praying to ſtand in the place of cre- 
ditors. It ſeems to me to be very fair to conſider him ex- 
actly in the ſame light, as if the creditors were now apply- 
ing to have the truſts of this will carried into execution. 
It has been inſiſted for tke plaintiff, 6 of 
11 


clufive of the copyhold not ſurrendered) was more than 
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ſopplying the want of a ſurrender of a copyhold for the be- 
ne 


t of creditors, is not to be underſtood with the quali- 
fication or reſtriclion contended for on the part of the de- 
fendant, viz. that a ſurrender is to be ſupplied in' cafes only 
of a deficiency of the freehold eſtate ; but that on the con- 
trary if a copyhold not ſurrendered be ſubje& either by way 
of charge or devife to the payment of debts, it follows of 
courſe that the ſurrender is to be ſupplied, and that the copy- 
hold when the ſurrender is once fupplied, becomes then on a 
footing with every other eſtate, and will be applied pari paſſu 
with the other eſtates charged with the payment of debts. 
But they touch very lightly on another part of the argument, 
viz. what is to be done with the ſurplus of the copyhold, 
ifany: indeed the fact in this caſe is that upon an applica- 
tion of the eſtates in the firſt claſs, pari paſſu there would be 
no ſurplus ; but I think it will be neceffary for them to 
maintain that if there had been a ſurplus, the deviſee would 
have taken it, and not the heir at law. A further argu- 
ment was intended to be raiſed for the plaintiff, on the 
arrangement which the teſtator has made for payment of 
his debts, and the diſappointment of his general intention ; 
if the argument ſtops there, it has not much weight, be- 
uſe it has only a voluntary deviſee for its object, but if 


arried a little further, viz. to this point, that the effect 


fthe arrangement and general intention of the teſtator 
as, *that the copyhold ſhould be firſt applied, and that 
til it had been applied the charge on the fecond and third 
laſfes cannot take effect at all; this argument if ſupported, 
ould certainly weigh much for the plaintiff, and indeed 
ould be deciſive. Another argument was that the 
mple contract creditors would be deprived of the payment 
f- their debts; but this is only the former argument in 
ther words, unleſs it is determined that the reſidue would 
ot be ſufficient to pay the ſimple contract creditors, but 
is now admitted that the reſidue of the teſtator's eſtates 
excluſive of the copyhold) will be ſufficient for the pay- 


Pent of all his debts. A great number of caſes were cited; 


t the caſes material to be conſidered are thoſe in which 
is clear a court of equity will interpoſe, ſuppoſing there 


a neceſſity for its interpoſition from the circumſtances 


there being creditors to be ſatisfied, or a wife and chil- 


Jen provided for; and in the examination of theſe caſes, 


e matter to be enquired into ſeems to be, to what extent 
$ a court of equity carried its interpoſition? It has de- 


. Nrmined that if creditors happen to have any intereſt in 


the 


. 
.! — TRTR_ 


—— — 


*292 


AD B44 ND wo 
the deviſe, the deviſe ſhall take effect, but not beyond that 


point to which the intereſt of creditors has a relation; and 
conſequently a court of equity will not interpoſe further, 


than is neceſſary to ſecure to creditors the payment of their 
debts, and will leave the reſidue of the ſame intereſt to go 
in that channel in which the whole intereſt would have 
gone, if the deviſe had been in favour of a volunteer, in 
which cafe there would have been no doubt at all, but the 
deviſe would have been void, and the heir at law taken the 
whole. Now, | 

I take it to have been pretty uniformly determined in 
courts of equity, ſince the deciſion of Mallabar v. Malla- 
bar by the 3 Talbot, that the want of a ſurrender of the 
copyhold eſtate is not ſupplied againſt the teſtator's heir at 
law, where the teſtator's other eſtates made liable to his 
debts are ſufficient to ſatisfy thoſe debts 3 and upon which 
propoſition that whole caſe reſts. It will follow from 
them, as a neceſſary conſequence, and it certainly has 
been ſo conſidered by courts of equity, in many caſes, that 
the freehold eſtates are firfl to be applied; for if they arc 
not firſt applied, how are we to know whether they are 
ſaſficient, or no; it is therefore a neceſſary conſequence 
that any part of ſuch copyhold eſtate which ſhall happen 
not to be exhauſted by the debts, ſhall be conſidered as 
remaining untouched by the court of equity ſupplying that 
want of ſurrender, and ſhall go to the heir; for if ths 
whole ſo deviſed is to remain with the heir, if not wanted, 
it will be difficult to find a reaſon why à part, if not want- 
ed, ſhould not alſo remain with the heir. This is not a 
mere ſpecnlative conſequence ; the caſes of Welch v. Cook, 
in 1745 or 1746, of Backridge v. Slater, at the Rolls 1966, 
and of Maſters v. Gorvell before the preſent Lord Chan- 
cellor, 10th November 1790, are to the ſame effect in 
theſe caſes in particular the freehold and copyhold eſtates 
were deviſed for the payment of debts and __— and 
the copyhold {not ſurrendered) was applied to ſatisfy ſuch 
debts as the freehold would not extend to pay, and the 
ſurplus of the copyhold decreed to gd to and remain with 
the heir at law to the diſappointment of that-part of the 
deviſe, which meant to ſubject the copyhold as well to the 
payment of legacies as of debts. If it was demonſtrated 
that the ſecond and third claſſes of the teſtator's eſtates 
were ſo entirely auxiliary to the firſt claſs, that unleſs the 


firſt claſs was firſt applied to the payment of debts, the 
eſtates 
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eſtates comprized in the ſecond, claſs could not be applied 
at all, the principles I have been urging would oblige me 
to conclude that the want of a ſurregder ought to be ſup- 
plied in the preſent caſe, for: that otherwiſe the creditors 
would loſe their debts. I put it to the Solicitor General, 
whether he would argue that propoſition ; he did not argue 
it, and he put a caſe upon it which was a very clear one, 
but unfortunately for him it was not the caſe now under 
conſideration. He ſuppoſed a teftator indebted to the ex- 
tent of a given ſum, viz 1200l. charged his eſtates in the 
firſt claſs with 4col. his copyhold not ſurrendered with 
zool. and the reſt of his eſtates with 5ool I agree with 
bim that in that caſe the want of a ſurrender mnſt be ſup- 
plied, becauſe otherwiſe the , creditors to the amount © 
300l. would loſe their debts, for chere is no other provi- 
ſion 3 and indeed I can. imagine that, this teſtator might 
have. ſome calculation of this kind in his mind, when he 
divided his eſtates into claſſes but the difference is this, 
in the caſe put, the teſtator has ſet down his calculation, 
and has in expreſs terms proportioned the charges upon his 
eſtates. accordingly,. but in the preſent caſe, it is but con- 


jecture what ſpecific proportions he meant to throw on. the 


particular parts of his eſtates, and he has made the ſecond 
claſs of his eſtates liable indefinnely to make good what 
the eſtates comprized in the firſt claſs ſhould fall ſhort. 
Another caſe was put, vix. ſuppoſe the teſtator had de- 
viſed in the firſt claſs eſtates to which he had no title, it 
was agreed that the eſtates comprized in the ſecond claſs, 
muſt have made good the deficiency, Now, the preſent 
is that very caſe, for this teſtator had no diſpoſing power 
over the copyhold in puſtion, not having ſurrendered it to 
the uſe of the will; but it is ſaid that this defect in his title 
was only a defect in form, and not in ſubſtance on the 
contrary, ſo ſubſtantial was the defect, that the deviſe be- 
came void to all intents and purpoſes, not only at law, but 
alſo in equity, except in the particular caſes I have already 
noticed in which a court of equity will ſupply the defect, 
viz, .in favour of creditors, or a wife or children left un- 
provided for. 4; 


It will be neceſſary in this place to make a few obſerva- 
tions upon the caſe of Harris v. Ingledew, 3 P. Will. 91, ; 
and certainly in that caſe the Maſter of the Rolls, did on 
great conſideration decree that freehold and copyhold 
eltates (not ſurrendered) ſhould be applied for the benefit 
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ef ereditdts pri paſu. This "deciſion has been relied upon 
43 in point r 485 phinriff; and undoubtedly if this is wo 
be underſtood to be a cafe in which a court of equity inter- 


pole "to ſupply the want bf 2 ſurrender for the 'bevefit of 


the erechtöts, aud then thi the copyhot is do be aþphied 
equally With the frechold, ft is a cafe (though not in point) 
df forke Weicht with "the "phintiff, 2nd this without driviog 
the plaintiff to the neceſſity of arguing from the will + bur 
if this is ta be conſidered as 4 caſe in point, it is ſomewhat 
extribrdinaty that Lord Tao in Mallabar v. Mallabav 
(which was decitted in Euſer term 1735, within five | years 
after Portis v. Inglediev) ſtouſd hive taken the caſe to be 
Jo dearly the other way as to difmifs the plathtiff's bill, and 
with cofts, from ſome tiredmftznces in which he thouglit 
the party had not behaved well, and alſo that the other de- 
— I I have _ "noticed ſhould ever have ob- 
tained, the fame being atogecher evidently in direct 

Fition to the led er iss eie of ann v. Neha 8 
underſtood. It leads me therefore to ſufpect that in this 
caſe either the principle of it is mifünderſtood by ss, ot 
that there is ſomething in the report of that cafe not per- 
ain Löten: bur bier k. Ege be desied be the 
the opimon bf the Maſter of the Rolls, does ſtand in ſome 
degree of qppoſition to Lotd Faber, and the vther judges 
in equity - 2 th fome degree of oppoſition, for there art 
circumftances of confiderdbte weight, which diſtinguiſh 
this from the other cafes : the Maſter of the Rolls certainly 
id the ſtreſs upon two eirtumſtances. 1ſt. That the 
whole eſtate was deviſed to volunteers, ſome to the heir, 
with other eſtates, in which feſpect the heir would be + 
volunteer. 24. That the Whole eſtates were 'charged with 
payment of debts, and that the reſpective deviſees could 
take only after the debts were paid; bat upon the whole 
If the cafe of Harris v. Ingled e cannot be recbneiled wit 
the ſubſequent cafes, it may be faid ir has been over-rufed 
by them, and in my judgment ' over-ruled rightly. ? 
court of equity, if it interpofes at all, ought to interpoſe 
only for "obje&s who have a particular merit in the judy 
ment of a court of equity; and it ſeems perfect reaſon 
able, nay I think abfolutely neceſfary, that thoſe object 
ſhowld be confined, Teft ihe court ſhould break in upon tht 
common law unnseeſſarily. 
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Upon the whole, Tam of opinion char the defe@t of the 


ſurtender in this cafe ought not tb be ſupplied, and there- 


fore the bill muſt be diſmiſſed, and being againſt an heir at 
law, with on; 


-The eſt of the Barons « concurred. | 


Keen 


Fort v. Fort and Bloinffetd, page 1.1, to note —_— add Sit 
Jaws, Lowther v. . Charles Cayendilh, Ambl. 356. 


116, to vote 69 440 maler v. 
Uv. Knowles, 2 tk. 224. 


roof v. Harris 


c, 2 v1 260. 


Rudge v. Barker, page 124 to the caſes : hw cited add 
17 v. ele [Bak „Hl. 1792 _— Mr. 
uller, 1 Gn W 1-0 8 ward Wars 
his will, gave, deviſed and hed all his. real and 
EL eſtate * his three ö ſt to +1 the 
ſame, and to lay out the monies ariſing - AE after pay- 
ment of his debts and legacies in goverament. ſequrig in truſt 
for the benefit of tis © children Noſalba, Edward, - um and 
Fohn Worlidge, to'be equally divided it them on frac ottaiu- 
ing the aget of twenty-one years, but if any of them ſhould happen 
to die before attaining ſuch age of — gears, then ſuch de- 


ceaſed child's ſhare to go to the ſurvivors or ſurvivor of them; 
and in caſe al he faid four children ſhould happen 45 die be- 


fore attaining the age of twenty- one years, and leave Mary 
Worlidge (another of the teſtator's daughters, and for whom 


he had provided otherwiſe by his will) living, then he di- 


rected his ſaid truſtees co pay her the iatereſt of ſach truſt 


money, from zime to time as the ſame thould grow due, 
and after the deceaſe of all, ſubje& as aforeſaid, he gave 


and bequeathed the ſaid truſt money to the children of his 


late uncle, to be oqually divided Krone them, 


John Worlidge one of the children figs in the will, 
died an infant in che reftator's Rfe time, by which his hate 
id the reſidue of the teſtaror's eftates ſurvived — his 
two brothers: and lifter Reſalba. 


In 1783 Pilliam; anather of the children died, haviog 


ſurvived the teſtator, but did not attain his age of twenty- 
one years ; the defendant Tyrmnſend adminiſtered to him, 
and hereby became his perſonal repreſentative. | 


Ces!” Aſter- 
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Afterwards in 1786, Raſalba died at the age of eigbteea⸗ 
years, having made her will, and appointed the defendant 
Porter ſole executor of the ſame. 6 3 


The plaintiff Edward Worlidge having attained his age of 
twenty-one years, brought his bill to have the uſual ac- 
counts taken, the truſts of the will carried into execution, 
and the reſidue of the teſtator's eſtates paid to him, infiſt- 
ing, that he was entitled: therete, as being the only ſur- 
viving child of his father, the ſaid teſtator, who had attam- 
ed his age of twenty: one years. G PE a 


The queſtion was, whether the ſhares which Millan 
and Roſalba had taken reſpectively by ſurvivorſbip upon, the 
death of their brother Jahn, fhould furvive to the plaintiff, 
as well as their original ſhares in the reſidue abovemention- 
ed, or whether the fhares ſo taken by ſurvivorſhip ſhould 
go to the defendants Townſend and Porter, their reſpeQive 
perſonal repreſentatives ? * © Arid 3 


| Mr. Fu: Buller was of opinion that, the ſhares taken by 
ſurvivorſhip, as well as the original ſhares of William and 
Roſalba, ſurvived to the plaintiff, and . decreed accord: 
ingly. 8 | \ 3.5%. 6 


Brown v. Selvin, page 240, to the caſes already cited, 
add Del Mare v. Rebello and others, at Wertminster, February 
3d, 1792, ccram Lord Chancellor. 


Facnb del Mare made his will, whereby he bequathed 
unto the defendant Rebello and two- other perſons, and the 
ſurvivors and ſurvivor of them all his the ſaid teſtator's 
government ſecurities, annuities or funds, in the Bank of 
England, which ſhould be ſtanding in his name at the time 
of his death, unto all the children of the faid teſtator's 
ſiſters, Extrela del Mare Jallon and Reyna del Mare to be 
equally divided between them, ſhare and ſhare _ alike, for 
and during their reſpective lives. And he directed that 
from and after the death of either of his ſaid ſiſter's children, 
the iſſue or children of ſuch children fo dying ſhould be en- 
led to their parent's ſhare, 


The teſtator at the time of his death left three ſiſters, 
vr. Errella dil Mare Falſon, wife of Zaccarias al on, 
R-yn2 dell Male, and Rebecra del Male, wife of Samuel del 
Aa.. | | 
Reyna 
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Reyna del Mare, one of the ſiſters named in the will, had 


at the time the ſame was made, and many years before, 
adopted the Roman catholic religion, become a profeſſed 
vun in a convent at Genoa, and had beſides been baptized in 
the year 1955, when ſhe was about fifteen years old, ac- 
cording to the rites of chat religion, by the name of Maria 
Hyer emins. 


The plaintiffs, who were the children of Samuel and 
Rebecea del Mare, brought their bill to have an equal ſhare 
of the intereſt and dividends of the reſidue of the teſtator's 
effects (amounting to a large ſum) paid to them jointly 


with the children of #ftrella Falfon ; and it was urged for 


them, that Reyna de! Mare having changed her name, and 
become a nun profeſſed at the time of making the will, 
and having no children, nor hkely ever to have any, ſhe 
conld not be ſuppoſed to have been in the contemplation 
of the teſtator, and to be the ſiſter whoſe children he 
was anxious and intended to provide, And in ſupport of 
this argument, parol evidence was offered to ſhew that 
the teſtator had on many occaſions declared his intention 
to provide for the children of his ſiſter Rebecca, and that the 
name of Reyna was inſerted in the will through miſtake, 
and contrary to the intention of the teſtator ; further, that 
the teſtator had always correſponded in a friendly manner 
with Samuel and Rebecca del Mare, the father and mother 
of the plaintiffs, but that he had held no correſpondence 
with Reyna, now Maria Hyeremina, 


On the other hand it was inſifted for the defendant 
Jalfen, who was one of the children of the teſtator's ſiſter 
Hftrella, that the teſtator could not be miftaken in the 
names of his ſiſters, and that as Reyna is poſitively named 
in the will, and there is a perſon to anſwer that deſcrip- 
tion, and capable of taking under it, the court could not 
give a different conſtruction to the expreſs words of the 
will; and that conſequently, as Reyna had no children, the 
whole reſidue belonged ſolely to the children of 'Eftrella. 


The queſtion was, whether the parol evidence offered 
on the behalf of the plaintiff was admiſhble under the 
circumſtances of this caſe? But the Lord Chancellor re- 
fuſed to admit it, or make any reference, and diſmiſſed the 
bill, ſaying, he could not preſume from ſuch evidence, 
that the teſtator had inſerted his ſiſter Reyna, for Rebecca, 
through miſtake. 
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A 
T AB L E 
OF THE 
PRINCIPAL MATTERS 


CONTAINED 


IN THE FOREGOING CASES. 
Abgtement of Suit. 


H E teſtator pleaded, and died, this plea cannot be 
argued now; the executor may plead de novo. Page 3. 


Account. See Uſurious Contratt, ll 


Ademption of Legacies, See Deviſe, ſec. 22. 1 
Legacies, fcc. 4. 1 


Adminiſtrator. 


1. Adminiſtration is granted to two; one of them dies; 
the. adminiſtration ſurvives to the other. 127 to 129 
2. A. deviſes to his grandchildren B. C. and D. 10001. 1 
apiece, the intereſt to their uſe ; and if any dies, to the 1 
ſurvivors and ſurvivor; the intereſt to be paid to their 1 
father to their uſe. B. dies an infant; then C. dies. 
The ſhare which C. took by the death of B. ſhall not 
ſurvive to D. but go to the father, adminiſtrator of B. 

. | S 124 {0 126 

3. A huſband ſhall be charged as adminiſtrator to his wife, 
by reaſon of ſuch part only of her eſtate as he did not 


reduce into poſſeſſion during the coverture, 173 79175 
l 4. Difference 
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* Difference between legal and equitable aſſets, and the 
application of them in this Court. with reſpect to cre- 


ditors. | Page 220 to 226 
Advancement. sce Deviſe, Oittribution, Por: 
tions, Settlement, 
Advowlon. 
Whether an atrowien paſſes by the word tenement 1 43 


to 145 
Age. see Inkant. 
Agreements. 
See Bargains, Fraud, Marriage. 
An agreement between tenant in tail and a remainder-man 
to divide money which was to be laid out in land and 
ſettled, carried into execution in this Court after the 


death of tenant in tail without iſſue, in favour of his 
exe cutor. 271 10 274 


Ambaſſadors, 


of ambaſſadors and other foreign miniſters their privilege, 


which they cannot waive, it being the privilege of their 
maſters. Trade and commerce are matters of ſtate. 
281 70 283 


Anſwer, Plea, and Demurrer. 


A plea put in by the teſtator cannot be argued after his 
death 

Whether the anſwer of a wife, without proof, ſhall 
ayall her againſt her fine. 42, 43 

3. Where an infant, in his anſwer to a creditor's bill, inſiſted 

that the parol ought to demur during the minority; it 

was ordered accordingly, although his counſel would 

hayc waived it as prejudicial to him. 198, 199 


— 


2 
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Appointment. Al 85 


i. A father has a power to appoint a certain ſum for the 
advancement of his younger children; he has ſeveral 
children, and deviſes the whole ſum to one of them, 


reciting that the reſt were otherwiſe provided for by their 
grandfather. This is not a good appointment. Page j 2c %8 


2. In what caſe the younger child, who becomes eldeſt, is 
capable of an appointment in his favour, out of money 
which was provided for younger children. 93 

| 10 96 
Articles. See Agreements, Bargains. 
allets. 
See Executor, Petr, 


1. Where a bond given to a kept miſtreſs ſhall affect the 
real eſtate in caſe of a deficiency of perſonal aſſets ; 


although as to theſe latter it was poſtponed, in point of 
payment, even to ſimple contract creditors. 153 70 157 


2. A huſband ſhall be charged as adminiſtrator to his wite, 
by reaſon of ſuch part only of her eſtate as he did not 
reduce into poſſeſſion during the coverture. . 173 

5 175 

3. Difference between legal and equitable aſſets, and in 
the application of them in this Court with reſpect to 
creditors, 3 ANTS 229 to 226 

4. For ſpecific legacies ſee Devile, ſec. 28. 


Authority, Sce Power, 
LPankrupt, 


1. Where the aſſignees under a commiſiion were relieved 
as to money paid by the bankrupt; upon an uſurious 


tract. 38 to 41. 
contra 7 Where 
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2. Where a bankrupt conveys the equity of redemption of 
his eſtate which was in mortgage, whether that ſhall 
bind his affignees ? and how far this court will interpoſe 

- againſt the purchaſer ? | Page 65 to 70 

3. What act of the commiſſioners on the day of the bank- 

| rupt's death, and before notice of it, ſhall be held a deal- 

ing in the commiſfion within the ſtatute. 184 70 186 

4. The ſtatutes of bankrupts are to be conſtrued beneficially 

for the creditors. | "+15" 2B; 36 

5. Whether an act of bankruptcy can be purged by length 

- of time? 1 112 243, 244 

6, What creditors may petitjon, - and have relief under the 

commuſſion 243, 244 


Bargains, 


1. Hard and unconſcionable agreements obtained by taking 
advantage of a man's neceſſities, ſhall be relieved againſt 

in this court. 0 38 7% 41. 111 70 116 
1. Bond to make payments for obtaining an office in the 
exciſe, relieved againſt, 140 10 143 

3. Where 2 bond given to a kept miſtreſs ſhall not be 
relieved againſt unleſs obtained by fraud. 153 6 157 
4. There may be a degree of unfairneſs in an agreement or 
bargain, which will not be ſufficient to ſet it aſide; but 
for which this Court will refuſe it's aid to carry it into 
execution. 234 70 239 


Bargain and Sale. See Recovery, fee. 2. 
ED Baron and Feme. 


See Recovery, ſec. 2, 3. 


1. Where a fine by huſband and wife of her truft-eſtate 
ſhall bind the wife, even though ſhe ſwears by her 
anſwer that ſhe was compelled to join. 41, 42, 43 

2. The wife, with the huſband's privity, obtains all unrea- 
ſonable bond, ſome ſmall fums being advanced by the 
huſband, and ſervices pretended to be performed by the 


wiſe ; decreed to ſtand as a ſecurity only for the money 
8 : advanced, 


Bonc 
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advanced, and the huſband to be at liberty to bring a 


quantum meruit for the ſervices, Page 111 70 116 
3. Whether a feme covert tenant in tail, and her huſband, 
can (in order to ſuffer a recovery) make a good tenant to 
the præcipe, without a fine. | 167 
4. In what caſe a choſe in action, which belonged to the 
wife, and was not recovered during the coverture, ſhall 
go to the executor of the- huſband, and not to the wife 
who ſurvived. x 168 to 170 
5. The cuſtody of a lunatick's eftate is granted to baron 
and feme, ſhe being the next of kin; ſhe dies; the grant 
is determined, 143 


6. Where the huſband ſhall be deemed a purchaſer of a 


bond-debr due to his wife; and what may be a ſufficient 
conſideration for it. 168 60 170 
7. Where there is an agreement to ſettle a perſonal eſtate 
in truſtees, in truſt ſor huſband and wife, and the ſur- 
vivor ; and a deed is prepared, but not executed, and 
the huſband dies, the wife ſhall have it in her own right. 

| 171 70 173 

8. A huſband is liable, during the coverture, to pay the 
debts which his wife owed before marriage; but after her 
deceaſe can only be liable as adminiſtrator, for ſuch part 
of her eſtate as he did not reduce into poſſeſſion during the 
coverture and not for any fortune which he had before 


received with her, or in her right, 173 70 175 


Bill. See Debts, ſec. 8. 
Bond. 


Bond given to a kept miſtreſs how poſtponed to ſimple 
Contract creditors, 153 70 157 


See Baron and Feme, ſec. 6. 
Borough Engliſh, see Diſtribution, ec. 2. 
Commerce. See Ambaſſadors, 
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Common Rerovery. See Recovery, 


Conſideration. See Baron and Feme, ſec. 6, 


Tnfanc, ſec. 2. 
' Conſul. 
Whether a conſul has the . of a public miniſter, 
| 281 to 283 
Contingency. See Debts, ſec. 5. Kemaindeds 
Truſtees. | 
Convepances. 


i. An abſolute conveyance will not eaſily be preſumed to 
be but a mortgage, eſpecially if attended with a long 
uninterrupted poſſeſſion. 61 to 64 

2. An abſolute conveyance by one deed, and a defeazance 
by another, 13 an uſual method of mortgaging in the 
Northern parts; but ought to be diſcouraged as an inlet 


to fraud. 7 63, 64 
Coppholds. 

1. The want of a ſurrender to the uſe of a will, in what 

caſes to be ſupplied in equity ? 35, 36, 37 


2. 4. deviſes his real eſtate to be fold to pay debts and 
legacies, and ſubject to debts and legacies, his perſonal 
eſtate to his ſiſter ; the defect of a ſurrender of copyhold 
to the uſe of his will, ſhall not be ſupplied if the other 
eſtates arc Julliczent to pay the debts. 78 to 80 


Colts. 


Where in a cauſe and croſs cauſe, A. in the firſt cauſe 
cauſe charges a matter, and does not confeſs the contrary 
thereof in the firſt anſwer to the croſs bill, but does in 
the ſecond ; this is a good reaſon to puniſh that party 
with cofts, | . 79 


Crec 
81 


C 
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Creditors. 
See Debts, Debtors, Kc. 


Creditors by ſimple 22 how preferred againſt a hond 


given to a kept miſtre Page 153 ta 157 


Covenant. See Heir, ſec. 4. Settlement, ſec. 2. 
Cuſtoms of London, See London. 
Debts, Debtor and Creditor. | 
"a4 See Bond. 

1. In what caſe ſubſequent creditors may be defeated by 
a a ſettlement” made after marriage for a valuable conſide- 

ration. A beet 
2. A deed by a truſtee acknowledging that he has received 
the truſt- money, ſhall bind his aſſets as a ſpecialty but 
ſhall not bind his heir who is not named. 109, 110 
3. Words in a will, by which a real eſtate, ſhalt be charge- 
able with debts, if the perſonal prove inſufficient. 110, 
iin — 25 | 111 
4. A bond for a large ſum of money obtained from a poor 
man, by preſſing him for ſmall ſums lent him, and under 
pretence of fervice in ſoliciting a ſuit for him, was decreed 
to ſtand as a ſecurity for the money really advanced only, 
with intereſt; and the other party left at liberty to bring 
a quantum meruit for the ſervice. 111 40116 
5. Where a portion given by ſettlement upon a contingency 
which never happens, cannot be 1aiſed in favour of cre- 
ditors 8 193 70 195 
6. Where an infant, to a creditor's bill, inſiſted that the 
parol ought to demur during the minority, it was ordered 
accordingly ; although his counſel would have waived it 
as prejudicial to him. 198, 199 
. Whether creditors who recover in this court againſt an 


executor ſhall be preferred to thoſe who afterwards ob- 
tained judgments at law. 217 60 226 


64, 65 


8. Difference 
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8. Difference between legal and equitable aſſets, and the 
application of them in this court with reſpect to credi- 


ecutors. Page 220 to 226 
Where a debtor is made one of the executors of his 
0 - ereditar, whether it ſhall, in all caſes, be a releaſe of his 
debt. 2240 10 243 

| Decree. „ ron betty 
A down cannot be ſet aſide by an origins al bill, unleſs 
in caſe of apparent fraud. _ 201 


2. Decrees of this court are equal to judgment at law, and 
their execution as effectual, or more ſo. 217 to 226 


Deeds. 2 ie os 
1 30 Deviſe. 
See Eftates, Legacies. 


1. Deviſe of lands to A. for life, then to His PR B for lie, 
then to his ſon C. and his hears for ever; and if he die 
vithout heirs, to his two daughters D. and E. This is 

an eſtate tail in C. aliter if the remainder over had _ 

to a ſtranger. i” 2 

2. Where a deviſe to truſters! in truſt for A. for life, 5.1. 
impeachment of waſte, voluntary waſte in houſes ex- 
cepted, remainder 70 the ir of her body, Ge. ſhall be 
conſtrued only an eſtate for Hife ſans waſte ; and ſtrict 1 
tlement decreed. mts 

3. Where an eſtate- tail ſhall ariſe by pelt or not? 
and for what reaſons? ty 9, 14 

4. Differences between ifae and children in 4 will. 10, 11 

5. Where a power to commit waſte, or a reſttaint rom 
waſte, or a power of leaſing ſhall nor prevent the deviſee 
from taking an eſtate-tail, ö 12 

6. A truſtee, whether by will or deed, ought not to do 
any act to defeat the intention of his conſtituent. 17, 252 
7. The word iſue is, in wills, ſometimes a word of fimi- 


tation, at other times a word of purchaſe. 17, 18 
8. The 


tors. Creditors may have a bill for relief againſt ex- 


ws ww- „„ 4 Wks ww 
- 
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8. The intent of the teſtator is one principal rule for obn- 
ſtructing wills Page 19, 20, 208 
9. What 947 over of a tern ſhall be voi „ AS 1 at 


e 5 
10. Wheth ſübſeqquent accidefits ban bell in to ant che 


- - conſtruftion af a will or not? 25, 26 
11. In, conſttuction pf wills, words are not to be reje&ted 


" which can have any meaning, 29 
12. In what caſes the want of a furrender of 1 a ; copyhola to 
the uſe of, 2 Will ſhall be fu pplied i in equity ? ? 35. 305 37 
13. Executory deviſes favoured. ih, law and equity; 5 £0 ſup- 


port iche teſtator J . if | conbiſtent with the. rules of - 


7 Arbe 44 70 52, 145 to FSA 
4. Whatever intereſt in, or profits of a ef eſtate the 


| ng Ec. of the anceſtor has not diſpoſed « oh, are thrown 


upon the heir by act of la. : © Mid 
1 5. That which Was a contingent ; femaibder ! in. its creation, 
may, by a ſubſequent accident become and hold good as 
an executory deviſfue. 48, 


| SI 
16. Deviſe of. all a man's lands will got-paſs ee 


9 the making of a will. 30 


Deviſee ſhall have the p crſona] eſtate applied i in | exone- 
8 of the real, as well as haeres natns. 


| 1 $5 
18. "How far a viſe over of a perſonal eſtate that! mold 


good. See Eſtate for Pears. + $5 t0 58, 245 to 250 
19. In whiat cafe a portion given by the will of the father 
may, or may not, be deemed ſausfied by a proviſion in 
© his Rfe-time. 71, 72 
20. Where a perſon has a power to appoint. a ſim for the 
advancement of his children, and has ſeveral children, 
lie cannot deviſe the whole ſum to one of them. 73 to 78 
21. A man deviſes his real eftate to be ſold to ay his 
debts and legacies, and ſabject to his debts and | egacies 
deviſes his perſonal eſtate to his ſiſter; the, defect of a 
ſurrender of a copyhold to the uſe of his will ſhall not 
be ſupplied, if the other eſtates ſuffice to pay the debts. 
78 10 80 
22. A. deviſes, as to all bis worldly eſtate, that his debts be 
paid within one year after his deceaſe ; and then deviſes his 
real eſtate to truſtees for a term, in truſt for his wife for 
life, remainder to his ſons ſucceſſively i in tail male, and 


gives 


— — — oo a ot 
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gives ſeyeral legacies; the real eſtate, is chargeable to- 
. _ wards the debts, if they perſonal is inſufficient. Pqe 110, 111 
i In what caſe an additional portion, upon à contingency, 
| j | e on a real eſtate 5 aid 5 FEE ur 9 
be raiſed in favour of the adminiſtrator, ad not ſink for 
it the benefit of the heir. 117 70 124 
24.” A. deviſes to his grand-children B. 0 104 D. 10001. 
a: piece, and the intereſt thereof to their uſe; and if any 
dies, to the ſurvivors; the intereſt to he paid to their 
father to their uſe; B. dies an infant, then C. dies: the 
Ade which C. took by the death of B. ſhall not ſurvive 
to H. but go to the adminiſtrator of C. 124 70 125 
„ 2 £ "of freeman of London cannot deviſe over the orphanage 
| | art; but if he gives legacies to ſome of his children 
5 | inconſiſtent wich it, they muſt make theig, election, 40d 
. "cannot have both. 139 to 137 
26. A. deviſes lands and tenetnentz in B. to truſtees to app 
art of the rents to charitable uſes, and N the churc 
of B. becomes void, the heir of 4. Mall. f pre W 4243 


Where 4 deviſe 15 to trüſtees for pafticblar pu BY 
: , hich require 2 a conſiderable time to execute 58 
eſtate will ſupport a contin ent remainder Me 

. within that time; or otherwiſe it may be good as 

| © exetutory deviſe. | © 145 to on 
| 28. A. deviſes to B. 6000 auth. Sea tries, to be lajd 
out in lands, and ſettled ;-and by codicil, taking notice 
ol it, deviſes 12001; to the ſame uſes; and dies poſſeſſed 
of a great perſonal eſtate, but had only 53001. in South- 
Sea annuities : this. is a ſpecific legacy, and ſhall not be 

- on good out of the reſt of the perſonal eſtate. 152, 153 
A ſets out at the beginning of his will 40 diſpoſe of bis 
9 0 eftate, or all his temporal eſtate ; this will favour a 
rea n to paſs the inheritance in the following parts 
of the will, All my eſtate at (or in) ſuch a place, may 


| _ carry a fee. 157 to 163, 284 70 286 
| 30. The whole complexion of a will is to be conſidered in 
* conſtruction of it. 157 10 163 


1 | Where an eſtate is deviſed to B. if he marry C. and 
\'Y "he refuſes, and marries another; whether the condition 


be diſpenſed with in fayour of B. 164 70 167 
58 | 32. Where 
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32. Where a deviſe of lands to the iſſue, in other manner 
than the ſame wert by marriage articles agreed to be 
ſettled, ſhall not bind the iſſne; but he ſhall have his 
his election when he aktains his full age. Page 176 
. | bod Eres 

33. Where a real eſtate” was deviſed to a wife for life 

with Po zer by ſale or mortgage to riſe a ſufficient ſum 
to pay his debts, and all the perſonal eſtate is alſo de- 
viſed to hier, it ſhall not be applied in exoneration of 

the real, ror ar hee rs 


* 


will itſelf. : | 208 
35. Where a deviſe or. ſettlement. to raiſe portions: for 
daughters, provided they fttarry with their mother's con- 
7 ſent, ſhall . be, keld in terrerem only. 212 60 217 
i, | 36. Where a ſale” of ſtock in the public companies, ot 
y change of it into annuities by act of parliament, will not 
13 be an ademption of a legacy of it. 226 10 228 
« | 37- An executory devife to a perſon, unborn, when he ſhall 
P attain the age. of twenty-one years, is good, and no dan- 


* 


G 


. r of a perpetuity. ' 228 to 23 

G A Tha proof ſhall not be admitted to alter & 
conſtruction of a will. 240 to 243 

© | 39 <4; having a reverſion in fee of lands ſettled in the 

aid uſual manner_ upon the marriage of B. his ſon, deviſes 

ice the lands in that ſettlement, on failure of iſſue of the body of 

ed | B. and for want of heirs male of his own body, to his daughter 


4b. Fi. and the beirs of ber body. This does not give an eſtate- 


be | tail by implication to B. The deviſe to F: is executory. 
53 and void, as being on too remote a contingency 
F . 2062 10 268 
ir a 40. Where à deviſe to a wife making her heireſs and ex- 
its ecutrix of all his lands, goods, c. ſhall be a deviſe to 
nay | ber in fee; and no reſulting truſt for the 3 law. 

| SI 268 0 27 c 
15 41. Where ſons were favoured againſt the ſiſters of the teſ- 
163 tator, to have the perſonal eſtate applied in exoneration 
D 274 to 276 


167 g D d 


34. The intent of the teſtator is to be collected from the 
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Ditttibution. 2 Phe. 


| Where cool was bequeathed *qually among the rela- 
tions of B. they only ſhall take who are capable of diſ- 
tribution under the ſtatute ; but then they ſhall, . per 


capita. age 
2. A deſcent of * in Boroug 5 E ud ſhall not hinder 


the youngeſt ſon from Dun a fi ibutive ſhare of 
his father's 4 3-7 II eſtate. 276 280. 

| 55 oppaodge* 
I, A caſe in which a bill in thiß "Court, may be proper to 
have dower aſſigned. 126, 127 
2. Whether me; widow, can by ace truſt-eftare. 
13438 7 140 


1 4 


 Embalſadot 8 Amber. Res 
Enrollment. See —— ik 8 „ 


— 


} 
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: An ation is given by ſtatute pain: a 30 15 who lets kj pri- 


ſoner eſcape who is. under an attachthent f for not per- 
forming a decree. AE 222 


\ n * Abe D 


\ 1 
Etat. n 
1 


ailecai + 


See Copyhold, Devi Tait, 


Where the perſonal ſhall be applied j in exobe ration of the 


$3 54. 202 t 21 1. 274 to 276 
Eſtate for Years. DE. 
t limitations of a term in a will fhall be deemed an af- 


fectation of a perpetuity, and ſhall be void, or not. 
Page 21 to 27. 245 10 250 


real, or not. 


vidence, 
7 Parol 
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A The of Principe! Matters. _ 


Parol proof not — to alter the conſtruction of a will. 


QHONSIST - 315%. 257 2240 1% 253 
Execution. 
See Eta pe. 
Decrees ia equity and judgments at law, and their ſeveral 
g executſons, are ſimilar to each other. 222, 223 


% Hrecutor and adminigratar. 7200 
See Adminiſtrator, D. 


„ Where the teſtator had pleaded to a bill, and died 
before the. plea... argued.;. the FREFULOT) may plead de 
A OE: © end 3 
2, Ihe anceſtor upon his marriage covenants to lay out mo- 
-:D&F in lande c be ſettled i in the uſual manner, with a re- 


omainder.$0:;his; -right-h eirs, the collateral. heir ſhall pre- 
vail againſt his adminiſtratrix (who was his widow 5 al- 


though the heir took a more valuable eſtate by deſcent, 


dut lands purchaſed after the Spyenant are (for ſo much) 


- To go in ſatisfaction of it. 80 to 93 

3. The difference where a perſon is barely made execu- 

dor, ang Whery, he is alſo legatee of the perſonal eſtate. 
20 

4i Where an nc forwards.the plaintiff, who is R 

tor for a juſt debt, by confeſſing the bill; this is not per 

Fraudem, and he ſhall be protected againſt the ſubſequent 

: Judgments at law. Page 217 to 226 

6. The difference with reſpect to the application of legal 

and equitable aſſets in this Court, to the payment of 

.- creditors. 220 to 226 

6. Where the creditor's appointing his debtor to be one of 

his executors, ſhall not be a releaſe of the debt. 240 

40 243 

7. Who ſhall come within the deſcription of tbe relations 

of B. upon a bequeſt of a ſum of money among them 

251 


_ Executxp Deviſe, See 8 ſec. 13, 15, 27, 37,39. 
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J01 1. 7. bt of Print Matters: 


To PR 108 Ton 1 
Erpolttion of Words. See Devitſe, Belations, 
Cenement. 

What fine, and by whom levied, ſhalf bar contingent re- 
maainders. N e 289 
Foreign miniſters. See Ambaſſadors. 

Fraud. 
T. No length of time will bar a fraud. 697 
2. It is a fraud to take à conveyance of: an ins as a 
mortgage, without a defeazance. N 


3. An abſolute conveyance by one deed, and a defeazance 
in another, is an uſual way of motrgaging in the Nor- 
thern parts, but ought to be diſcouraged as an inlet to 
fraud. 63, 64 
4. In what caſe a ſettlement after marriuge, FA 5 
conſideration, ſhall not be deemed fraudulent againſt a 
ſubſequent purchaſer. ee + 64 65 


5. An unconſcionable ſecurity obrainkd: by addin advan- 
tage ofa man's neceſſities, will be relieved againſt in equi- 
ty : the like where the money was actually paid. 

| Page 38 to 41, 111 7% 6 

6. Where an incumbent of a living put a deceit. upon the 
Court to make a building-leaſe, and privately took a fine; 
his executor was n to refund with intereſt and coſts, 
for the benefit of the ſucceſſor; but the leaſe held good, 
becauſe the tenant was not N to the fraud. 199 t 


202 
Whether in caſe of apparent fraud a decree may be ſet 
aſide by original bill. 201 


Gaoler, See Eſcape. 
Grant, See Baron and Feme, ſec. 5. 


Guardian. 
RIS A teſtamentary 


| © * 


1. 
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A teſtamentary guardian ſhall have the aſſiſtance of this 
Court to prevent the improper marriage of the infant 


Baer 58, 59, 60 


HBeir and Anceſtor: 
See Deviſe: 


1. Whatever intereſt in, or profits of a real eſtate are un- 

diſpoſed of by the anceſtor, deſcend to the heir at law, by 
act of law. | 44 to 52, 233, 268 to 271. 
2. The heir is favoured againſt the executor to have the 
perſonal eitbate applied in exoneratiod of the real. 54 
3. An abſolute conveyance ſhall: not be preſumed to be a 


mortgage, although there be an incongruous covenant 
in the deed 61 764, 


4. Where the anceſtor upon marriage covenants to lay 
out money in lands, to be ſettled in the uſual form, 
with remainder to his right heirs, his collateral heir ſhall 
have the benefit of it againſtthe adminiſtratrix, although 
an eſtate of greater value deſcended to him; but lands 
purchaſed after the covenant are, pro :anto, to go in ſatis- 
faction of it. Page 80 10 93 


5. The heir is not bound by a ſpecialty of the anceſtor, if 
not named in it. 190, 110 
6. How far the youngeſt ſon is conſidered as heir with rei. 
pect to lands of the nature of Borough Engliſh 276 


to 280 
potch Pot. See Diſtribution. 
Implication, See Deviſe. 

Inkant. 
1. This Court will aſſiſt the teſtamentary guardian of an in- 


fant to prevent an improper marriage, 58, 59, 60. 
2. where a ſettlement upon an infant, not purſuant to mar- 


riage articles, ſhall not bind him ; bur he ſhall have his 


election when he attains his full age, 176 70184 | 


3. Where 


303 A Table of prticipa! Mates. 


3. Where an infant, to a creditor's bill, inſiſted that the 


parol ought to demur during the minority, it was order- 
ed accordingly, although his counſel would have waived 


It as prejudicial to him. 198, 199 


) of a 


Inrollment. See Recovery, ſec. 2. 


Jntereſt for money. 


I, Intereſts never decrees for the rents 11 bobs of a an 
eſtate. 2 
2. In whac caſesintereſt may be decreed for the: arrears of a 
rent-charge or annuity, and in what caſes not f and the 


reaſon. ; 9710 Page '2, 3 
3. Where intereſt of money had the principal muſt receive 
the ſame conſtruction. "my to 766. 195 


4 See Portions, ſec. 6. 
Joint and Jointenancy, See Survivorſhip. 


Jllue. 
1. The ward ; iſſue, in a will, is ſometimes a word of limi- 
tation, and ſometimes a word of purchaſe, "37, 10 


2. When the word iſe, in a will, is taken for a word of 
limitation, it is to ſerve the teſtator s intent; but never 


can be ſo in a deed. | 22, 25 
Juriſdittion. 

8 the power of this Court to execute its decrees 

by attachment, ſequeſtration, &c. 217 to 226 
Legacies, 


1. A fourth part of a perſonal eſtate is deviſed in truſt for 
two daughters, the intereſt to be paid them reſpectively 
during their natural lives, and afterwards to their or either 
of their children; and for default of ſuch iſſue to three 
tons, equally to be divided, Fc. One daughter leaves a 
fon, the other dies without - iſſue; the fon - ſhall take the 
moicty of his aunt. 1 121% No, 40 

2. In 


. * 
1 
; 
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2. In what caſes a legatee ſhall reſort to the real eſtate, 
where a morgagee is paid out of the perſonal eſtate 5, 
| | 54» 55 


3- A freeman of London may give, to ſome of his children, - 


legacies inconſiſtent with their orphanage part, and then 
ſuch children ſhall not have both, but be obliged to make 
their election which they will abide by. Page 130 to 137 
4. In what caſe a ſale of ſtock after a deviſe of it by will, 
or a change thereof into annuities by act of parliament, 
will not be an ademption of a legacy. 226 to 228 
5: The ademption of legacies, in what founded, and what 
change of the ſpecific things ſhall not be an ademption 

| 227 

6. For the nature of ſpecific legacies, ſee Debiſe, ſec. 28. 
7: A. by will gives $ool. to the relations of B. who ſhall 
take by this deſcription; and in what proportions. 
251 

3. By what canſtruction the profits of a real eſtate 4 
viſed, are to be governed and diſpoſed of. 145 


| to 152 
See Erecutor, ſec. 3. 
Limitation of Suits: 
No length of time will bar a fraud. 63 
London; 


1. A freeman of London cannot deviſe over the orphanage 
part, but he may give to ſome of his children legacies 
inconiiſtent with it, and then they ſhall be put to make 


their election. 130 60 137 
2. An orphan of London, being under age, cannot deviſe 


away his orphanage part. ibid. 


Lunatick, See Surbivorchip, ſec. 3. 


Marriage and Marriage Articles and agreements, 


1. Marriage articles are to be carried into ſtrict execution. 
Page 13, 20, 181 


2, Where 


—— — — * 
5 1 ——— — — — 


| 
| 
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2. Wbere a ſettlement which is not made purſuant to ar- 
ticles made before marriage, ſhall not bind the iſſue; 


but he ſhall have his election when he attains his full age 


176 70 184 
3: Reftraint of marriage is not Favoured by the common 
law, | 214 


- Werchants. 


See Bankrupts, 
If an ambaſſador be a merchant, he does not thereby loſe 
his privilege. Qtherwiſe of his ſervants. £28140 283 


Mortgage, Portgagor and Portgagee. 


1. When amortgagee is paid out of the perſonal eſtate, what 
perſons (viz, creditors, Sc.) may be allowed to ſtand in 
his place. 53, 54. 50 

2. An abſolute conveyance with a long poſſeſſion ſhal 
not eaſily bepreſumed a mortgage, although there be an 
er covenant in the deed. 61 to 64 
An abſolute conveyance by one deed, and a defeazance 
3 another is an uſual method of mortgaging in the North; 


but ought to be diſcouraged as an inlet co fraud. 63, ba 


Ne ereat Regno. 


Whether this writ in the old form will prohibit going to 
Scotland. 196, 197 


Notice. 


1. Purchaſer without notice of an eſtate from a bankrupt af- 
ter an act of bankruptcy, how far indulged in this Court, 
Page 65 to 70 

2. What act of the commiſſioners of bankrupt on the day 
of the bankrupt's death, and before notice of it, ſhall be 
held a dealing in the commiſ en within the ſtatute. 184 70 186 
Where a purchaſer without notice of marriage articles, 
ſells to one who had full notice, and this vendee takes a 
collateral ſecurity for the better aſſuring his title, whe- 
ther 
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ther his purchaſe ſhall prevail againſt thoſe who claim 
under the articles? 187 to 189 
4- Where a purchaſer for valuable conſideration of a ſettled 
_ eſtate, without notice of the ſettlement, ſhall not be af- 
| fected: but he who purchaſes with notice takes the eſtate 
cloathed with all its truſts. 258. 260 


Dfiice and Dfficer. 


I, The office of Clerk of the Crown in the Court of Kings 


Bench may be held in truſt for another, by a perſon'capa- 
pable of exerciſing it. 97 to 108 


2. Bonds given to make payments for obtaining for the 
obligors offices in the revenue are illegal, and this court 
will relieve againſt them, 140 10 143 


Parol-Proof, See Evidence. 
Performance, see Agreements, Bargains. 
Settlement, 

Perpetuity. See Deviſe, ſec. 37 
Perſonal Eſtate. 

See Diſtribution, 


1, How profits of lands are to go while an executory deviſe 


is in ſuſpence, Page 145 t0152 
2. The reſt of a perſonal eſtate ſhall not make good the 
intended quantum of a ſpecific legacy. 152, 153 


3. Where the perſonal eſtate ſnall be applied in exoneration 
of the real, or not. 53, 54, 202 1 211, 274 t0 276 


Portions; 


1. An eſtate is ſettled upon the marrrirge of A. with B. 
to the uſe of A. for life, remainder to his ſoas ſucceſſively 
in tail male, remainder to truſtees for one thouſand years, 
upon truſt, by rents, ſale or mortgage, if no iſſue male of 
A by B. to raiſe portions for daughters, with remainders 


Over. 


ä—QQN—U— sr e— m — — —— 
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over. B. dies, leaving no ſon, but three da ughters, whe- 


ther portions may be raiſed i in — of A. the 


father? 31 70 34 
2. In what caſe money 1 1 a ; child had received "hall go 


in ſatisfaction of a portion by the will of the father. 7 1, 72 
3. Where a father has a power to appoint a ſum of money 
for the advancement of his children, and has ſeveral of 
them, he cannor give the whole to one child. 72 zo 78 
In what caſe a younger ſon, who becomes eldeſt, may be 
capable of an appointment of part of the money which 
was provided for the younger children. 93 7 96 
5. In what caſe an additional portion deviſed to a daughter 
upon a contingency which happens after her death, and 
chargeable on lands, ſhall be raiſed in favour of her huſ- 
band her adminiſtrator, and not fink in the land for the be- 
nefit of the heir. Page 117 to 124 
6. A ſettlement gives B. power to charge 12000). for 
portions for younger children; and if ſhe makes no ap- 
pointment. then 20004. for each younger ſon, and 
3oool. each daughter, at the age of twenty-one, 
with intereſt for maintenance, io commence from the 
appointment; and if no appointment, then from B's death; 

if any of the younger children die before their ſhares 
are payable, to go to the ſurvivor. There were four 
younger ſons and two daughters; but one died in the life- 
time of B.; then B. died without making any appoint- 
ment ; the whole 14000. ſhall be raiſed, and intereſt from 
B's death. 189 70 192 
Where a portion given upon a contingency, which never 
happened, cannot be raiſed in favour of creditors. 193 

10 1 

8. Where the clauſe of marrying with conſent ſhall be — 
trued in ter rorem only; but huſbands who marry fuch 
daughters without conſent, muſt make ſettlements. 212 


to 217 
Poſſeſſion, 


Poſſeſſion, eſpecially for a great length of time, adds conſi- 
derable ſtrength to preſumption concerning the title of 
the poſſeſſor. 61 16 64 


Power. 


1. Where 


2. 


1, Where a father has a power to appoint a ſum of mo- 


money for the advancement of his children, and has ſeve- 


ral younger children, he cannot give the whole ſum to one 


of chem, although the reſt were otherwiſe provided for. 


2 72 t0 78 
2, In ſome oaſes a younger ſon who becomes eldeſt may be 
capable of an appointment in his favour, of the mo- 
ney which was intended for the younger children. 


| Page 93 to 96 
Preſentation. See Adrowſon, 


Preſumption. 
Poſſeſſion for a great length of time has the preſumption 
of law in favour of it. 61 to 64 


Privilege. See Ambaſſadors. 
Profits, See Legacy, ſec. 8, 
Proof. See Evidence, 
Purchaſe and Purchaſer. 


1, An abſolute conveyance ſhall not be preſumed to be 
only a mortgage, eſpecially where it has been attended 
with a long poſſeſſion. 61 70 64 

2. A ſettlement made afrer marriage for valuable conſide- 
ration, for advancement of the iſſue, may be conſidered 
as a purchaſe, and may defeat a ſubſequent purchaſer. 

64, 6 

3. Whether a bankrupt may ſell the equity of nd 
of his eſtate or mortgage ; and how far this Court will 
interpoſe againſt the purchaſer ? 65 60 70 

4. Where a purchaſer, without notice of marriage articles, 
ſells to one who has full notice, and this vendee takes a 
collateral ſecurity for the better aſſuring his title, whether 
his purchaſe ſhall ſtand good againſt thoſe who claim un- 
der the articles. | 187 6% 189 

5. Where a purchaſer who hath taken ſome unfair advan- 

tage in obtaining his purchaſe, may be allowed for laſt- 

ing improvements, and where not. 2234.00 239 


— 


A. Table of Principal Matters: 306 


.. 
— CET 


— — 
— — — 2— — 


309 | able of Principal Matters. 


6. Where a purchaſer of a ſettled eſtate for a valuable con- 
ſideration without notice ſhall not be affected by a family 


ſettlement: Page 258. 260 
See Baron and Neme, ſec. 6. 


Recovery. 


1. A recovery ſuffered of a truſt-eſtate is good, and bars 


the remainders. 164 60 167 
2. A recovery by huſband and wife of her truſt-eſtate held 


good, although the bargain and ſale, whereby the tenant 
to the pr ecipe was made, were inrolled (within ſix months, 
but) not until after the recovery was compleated. 164 
| to 167 
3. Whether a feme covert tenant in tail, and her huſband, 
can (in order to ſuffer a recovery) make a good tenant 


to the præcipe without a fine? 167 
Relations. 

Deviſe of 5001. to the relations of B, who ſhall take, and 

in what proportions. 251 
Remainder. 


See Deviſe, . 1, . 13, 15. 


1. What deviſe to truſtees for particular purpoſes will 
ſupport a contingent remainder, and how long? See 


Devile, ſec. 27. 238 


2. Of contingent remainders barred by truſtees who were 
made to preſerve them; and the relief. 252 10 262 


Reſulcing Truſts. See Heir, ſec. 1. 
Satisfattion. 


. Where lands deſcended upon the heir at law ſhall, or 
ſhall not be deemed - ſatisfaction of a covenant 


which the anceſtor entered into, .to purchaſe lands of 
ſuch a value, | Page 80 to 93 


1. 
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2. In what caſe money which a child had received in the 
father's life-time ſhall go in ſatisfaction of a portion given 
by the father's will. 71, 72 
3. Where by articles before marriage lands are agreed to be 
ſettled; a ſettlement, and deviſe of the ſame, and other 
lands, notpurſuantt to the articles, although in the words 
of them, ſhall not be deemed a ſatisfaction, but the iſſue 
mall have his election at full age, and the other deviſees 


to be repriſed. 176 to 184 
| Scotland, 
Whether a writof ne exeat regno in the old form will probi- 
bit going thither. 196, 193 
Segquettration. 


A ſequeſtration is ſimilar to a feri facias, but is more effec- 
_ tual. 2 22 
Settlement. 


1. Where a proviſo in a ſettlement to marry with conſent, 

Mall be held in terrorem only. 212 10 217 
2. Where a deſcent of lands to a ſon has been held perform- 
ance of a covenant to ſettle ſo much on him. 278 


Specitic Performance, See Agreements, Bar: 
gains, Settlement. 
Survivorthip. 


1. A. deviſes to his grandchildren B. C. and D. 1000. a- 
piece, and the intereſt thereof to their uſe ; and if any 
dies, to the ſurvivors and ſurvivor, the intereſt to be paid 
to their father to their uſe : B. dies an infant, then C. dies; 
the ſhare which C. took by the death of B. ſhall not 


' ſuryive to D. but go to the adminiſtrator of B. Page 24 
40 12 


2. Admi- 


— 
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2. Adnjiniftration | is granted to A. and BB. A. dies; the ad- 
he gon ſurvive to 3. 127 % fg 
The cuſtody of a lunatic's eſtate is granted. 40 baron and - 

2 — the being the next of kin ; ſhe dies che grant jp 
determined. 111 143 
4. In what caſe a choſe 1 in action which belonged to the 
wife, and was not recovered during the coverture, ſhall 
go to the executor of the huſband and not o the wife 

. who ſurvived. obs 168 6% 470 
5. Where a perſonal eſtate of the wife is agreed to be 


be ſettled in truſtees for huſband and wife, and the ſur- 
vivor; a deed is prepared, but not executed; the huſband 


dies; whether the wife ſhall have it in hier; own pay 
| 171 4 173 
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Tail. | 
Ste Depiſe. 


5 Tenant in tail cannot be reſtrained from committing any 


kind of waſte. _— 16 
2: Tenant in tail after ARG: W's will be reſtrained from 


committing waſte in houſes, or defacing à ſeat. 12 ä 
Where eſtates tail are raiſed by implication, or not? and 


bor what reaſons? ö nat N 263 to 268 oy 
4. In 

4. In a ſettlement; a remainder to C. for * EEC to 
Tudo heirs of tis body hereafter to be begotten,is an eſtate tail; 
and the iſſue born Before ſhall take, notwithſtanding the 
words bᷣregfter io be begotten. age 31, 32 
Deviſe to A. and his heirs for ever, and if he die without 
heirs, to the two ſiſters of A. the deviſee; this is an eſ- 
tate tail in A. 1, 2 
6. Whether a feme covert tenant in tail, and her huſband 
can, in order to ſuffer a recovery, make a good tenant to 
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the praecipe, without a ſine. 8 ©" 
| 5 3 9 Ir 
Tenement, 
W hether the word tenement will paſs an ente in a will 
2 . 
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Id Trade. See ambafladors. 


Truft amd Truſtee. 
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Page 138 10 140 
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2. Tenant in tail cannot be reſtrained by the Court of Chan- 
cery from commirting any manner of waſte. 16 


Gill. See Devile, Evidence, Legacies, Porti- 
ons, Truſts, 
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